From: Adams, Lauri J (LAW)

To: McKenna, Elizabeth

Subject: Flint Hills North Pole Refinery sulfolane issues

Date: Sunday, February 09, 2014 2:00:07 PM

Attachments: Flint HIlls Request for Adjudicatory Hearing Dec 20 2013.pdf

Flint Hills Memorandum in Support of Request for Adjudicatory Hearing Dec 20 2013.pdf
Flint HIlls Request for Stay Dec 20 2013.pdf

Flint Hills Memorandum in Support of Request for Stay Dec 20 2013.pdf

ADEC Opp to request for Adjudicatory Hearing.pdf

ADEC Opposition to Request for Stay.pdf

Elizabeth:

| imagine you have heard the recent news (announced Feb. 4, 2014) the Flint Hills is closing its North
Pole Refinery. So far they say they will continue providing alternative water to the people in North
Pole with contaminated drinking water wells, but this may have significant longer term implications
for the cleanup of sulfolane.

| also wanted you forward to you copies of Flint Hills’ and my recent filings in an administrative
appeal that Flint Hills has filed with the Commissioner of ADEC seeking to challenge the cleanup
level for sulfolane. Flint Hills wants to raise the level from 14 ug/L (calculated based on EPA’s
PPRVTV) to 362 ug/L. | apologize for not sending these to you sooner, but as you might imagine, it
got pretty busy. And looks to stay that way.

If you would like to talk, feel free to call me at any time.

Lauri J. Adams

Sr. Asst. Attorney General

State of Alaska Dept. of Law

Environmental Section

Tel: (907) 269-5274

lauri.adams@alaska.gov

CONFIDENTIALITY NOTICE: This communication with its content and any attachments may contain confidential
and/or legally privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception,
review, use, or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.
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BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA

IN THE MATTER OF:

CONDITIONAL APPROVAL OF REVISED
DRAFT FINAL HUMAN HEALTH RISK
ASSESSMENT, FLINT HILLS RESOURCES
ALASKA, LLC, NORTH POLE REFINERY
(NOVEMBER 27, 2013)

PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

REQUEST FOR ADJUDICATORY HEARING
18 AAC 15.200
SUBMITTED BY FLINT HILLS RESOURCES ALASKA, LLC

Pursuant to 18 AAC 75.385 and 18 AAC 15.200, Flint Hills Resources Alaska,
LLC (“Flint Hills”) requests an adjudicatory hearing with respect to the Alaska
Department of Environmental Conservation’s (“DEC”) decision in DEC’s letter to
Flint Hills dated November 27, 2013. A copy of the letter is attached. This request is
supported by a memorandum and exhibits submitted concurrently with this request,
pursuant to 18 AAC 15.200(a)(3).
The Requestor’s name, address and telephone number are as follows:
Flint Hills Resources Alaska, LLC
1100 H & H Lane

North Pole, Alaska 99705
Phone: (907) 488-2741

43568-0011/LEGAL28777963.2






PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

In this matter, Requestor is represented by the undersigned attorneys, who are

authorized to submit this request on its behalf.

DATED: December 20, 2013.

PERKINS COIE LLP

W S B Ko

Eric B. Fjelstad, Alaska Bar No. 9505020
EFjelstad@perkinscoie.com

James N. Leik, Alaska Bar No. 8111109
JL eik@perkinscoie.com

Attorneys for Requestor

43568-0011/LEGAL28777963.2 2






THE STATE Department of Environmental

of Q L A SI( A Conservation
Division of Spill Prevention and Response

Contaminated Sites Program

GOVERNOR SEAN PARNELL
610 University Ave,
Fairbanks, Alaska 99709-3643
Main: 907.451.2192
Fax: 907.451.5105

File: 100.38.090
November 27, 2013

David Smith

Koch Remediation & Environmental Services
4111 E37th St N

Wichita, KS 67220-3203

Loren Garner

Flint Hills North Pole Refinery
1150 H&H Lane

North Pole, AK 99705

Re: Conditional Approval of the Revised Draft Final Human Health Risk Assessment, Flint Hills Resources
Alaska, LLC, North Pole Refinery; North Pole, Alaska; May 2012

Dear Mr. Smith and Mr. Gamer:

The Alaska Department of Environmental Conservation (DEC) has completed its review of the Revised Draft Final
Human Health Risk Assessment (HHRA) submitted by Flint Hills Resoutces (FHR}, dated May 2012. Subsequent to
the submission of the document, DEC and FHR have also had many discussions related to cleanup and risk
management at the site. As noted below, some of the information and analyses made in the Revised Draft Final
HHRA ate no longer accurate ot representative of the most current conditions at the site. In addition, FHR included
in the HHRA two different risk assessments for sulfolane, based on differing assumptions, but only one of these (in
Chapter 3) meets DEC’s criteria for approval. In accordance with 18 AAC 75.345(b)(2), DEC finds that the
groundwater alternative cleanup level for sulfolane derived in Chapter 5 of 14 ug/L based on the risk characterization
in Chapter 3 is protective of human health, safety and welfare, and of the environment, and approves the HHRA
subject to the following three conditions:

1) Chapter 4 of the Revised Draft Final HHRA, as well as its supporting appendices (i.e., portions of Appendix
D, portions of Appendix E, Appendix F, Appendix G, derivation of the alternative reference dose for
sulfolane from Appendix H, and portions of Appendix J) is not approved in the final HHRA. The approach
taken in Chapter 4 of the Revised Draft Final HHRA, as well as its appendices as listed above, is not an
approach authorized by DEC regulations or risk assessment guidance documents and is, therefore, not
approved and should not be included in the HHRA. Chapter 5 of the HHRA is approved only as regards
the alternative cleanup levels (ACLs) detived using the reference dose from the United States Environmental
Protection Agency’s Provisional Peer-Revised Toxicity Value (PPRTV) for Sulfolane (dated January 30,
2012) and the DEC approved exposure assumptions. DEC will make site determinations based on the
assessment from Chapter 3 of the HHRA, which is approved. Chapter 3 includes exposure and toxicity
assessments that follow the DEC-approved approach.

2) FHR shall incorporate DEC’s required changes to the HHRA as outlined in the attached comment matrix.
All comments need to be addressed to DEC’s satisfaction and as described in the comment mattix.

3} The HHRA shall be updated to include the most recent site data. Significant additional site characterization
work has been conducted since the Revised Draft Final HHRA was submitted. In addition, DEC and FHR





David Smith 2 November 27, 2013

Loren Garner
have had many discussions related to cleanup and risk management at the site in the past year, and these
efforts have shown that some of the assumptions made in the Revised Draft Final HHRA are no longer
accurate or representative of current conditions. To document these changes FHR must include a reference
to the revised conceptual site model and must also include all substantial updates in the site data, including
the documented increases in sulfolane concentrations in groundwater. The new data must be included in the
risk assessment to ensure the increased risk to human health posed by exposure to sulfolane through various
pathways is mitigated in the final cleanup decisions at the site. These changes are not expected to change the
site-specific cleanup level or the overall direction of the work. Specifically, the following items must be
added to the HHRA:

e Discuss current groundwater suifolane plume dynamics at the site (including a consideration of the
2013 data) in the HHRA.

o  Update reported groundwater concentrations of sulfolane both on and off the refinery property
using currently available data, and re-calculate and evaluate the hazards of revised exposure point
concentrations (EPCs) based on the updated groundwater concentrations.

® Re-evaluate groundwater concentrations for all compounds of potential concern (COPCs) on the
refinery property based on the most current data and to determine if updated EPCs are needed, and
if so, include the revised EPCs in the HHRA.

® Revise the evaluation of surface water, including the updates to the ecological and human health
conceptual site models and hazard evaluations for off-site receptors, to incorporate the 2013 surface
water results.

¢ Update and incorporate the most recent data regarding on-site soil concentrations of sulfolane and
other COPCs. For sulfolane, revised EPCs and hazards must be calculated based on the updated
soils data.

¢ Add a discussion of petfluorinated compounds, specifically PFOS and PFOA, to the HHRA as
compounds of potential concern at the site.

¢ Add an evaluation of the vapor intrusion of volatile compounds from wells with LNAPL in the
HHRA.

® Revise the HHRA to incorporate the data obtained during the 2013 field season, which was required
to fill particular data gaps. Those remaining data gaps addressed during 2013 include:

o Soil sampling from residential gardens off-site.
o Soil gas sampling from on-site locations.
o Analysis of potential intermediates in groundwater.

The HHRA shall be resubmitted to DEC by March 28, 2014 with the required updates and additions. If you have any
further questions regarding this approval or the attached comment matrix, please contact me at 907-451-2192 or via e-
mail at tamara.cardona@alaska.gov.

Sincerely,

g ﬁ[%&%fu
Tamara Cardona, PhD
Contaminated Sites Project Manager

Enclosure: Comment Matrix: Draft Final Human Health Risk Assessment; Flint Hills North Pole Refinery;
Notth Pole, Alaska; May 2012

CC.  Rick Albright, EPA Region 10
Kristin Ryan, DEC Division of Spill Prevention and Response Division Director
Steve Bainbridge, DEC Contaminated Sites Program Manager

G:A\SPAR\CS\Contaminated Site Iiles (38)\100 Fairbanks (Borough)\100.38.090 Flint Hills North Pole Refinery\Correspondence\DEC letter Revised HHRA 2012
comments and Request for Revision_draft 11272013.docx





[LIEEY)
‘wnipol

14 6T | €0 €T 80 20NpoIJ UMOID
swoH Jo uonsadu]
JSTEMPUNOID)

3o uonsaldug

3 9¢ 1! L 8¢ Z1

juegu] PIYO nnpy juejul PIYD ynpy

-1/3n gS¢ @ suejojns Swish OH /80 §Fp @ suejoj[ns Suisn OH amsodxd jo anoy

1MO[3q 21qe) Y1 Ul Umoys se ‘Aj3y3iis aSueyd

Sjuaplsal ajis-JJo 10J (SOH) swusnonb piezey oy ‘rrempunosd ut 7/8n g¢s Jo uonenusduod 13ysiy oy Juisn
*(spodaz Suniojuous Juanbasqns ul PaseaIoul SBY UOHBJUIIUGD PIIONIP WnwIxew 3y ], ‘Modsl Suriopuow
€107 JaHend) 3511 311 U0 paseq S aN[eA SIP) 0EZ1-Md UL 71/3n §5¢ JO UONRBHUSIUOD PALIANSP WNWIXRU )
SuIpn|oul 9)IS-JJO PUNOJ U] AR SUOHRNUIIUOD 10YS1Y “YYHH 9Y) 95UI§ ‘6007 ‘8T 12qUISAON ul pa[dures
$720-Md WOl 1/8n ¢y S1 VYHH S Ul posn UOHBNUIIUOI JUR[OJINS INeMPUN0IS 3)IS-{JO WNUIXe 9y ],

[erRuaD

[eatuyd3 L, ‘Y8t

*pajen|eAd-al Io pajepdn aq 01 Suipasu YYWHH o ul Jjnsar Azul pue pijea 1a3uo] ou 3q 03 VHH o ul

pasn suondwinsse oy ul }nsat pinos pajoedut Suraq seaIe [BUCHPPE 10 SUOHENUIOUOI JUR[OJINS Fulseasou]
“VIHH a3 Ui passnosip aq ISnW SUCHRIUIIU0D pue saliepunoq swnd ay) Jo AN[Iqeis aY L "VIHH [euy Yesp
ay3 Jo au oy aouls sotureusp aumid suejojns Jojempunos3 o3 SuipieSas umotny s UOCHRULIOJUI [BUOHIPPY

ILIEIETSY

[es1uyaa,
‘winipaN

"S}|NSal SUBLOJINS €[ JOUNUNS dY] ULIUOD 01 P21ISYOI 3q p[noys 1em pajoedu

-auejojns £q paiajem seaxe Is-}Jo wol sopdwes [10s aoelNs [BUOCIIPPY "pAdafal ussq oAey sojduwres asay)
‘snyp ‘opduses a3 yIm 95USNSISIUL XINRW 03 SNP Swit} SuIpjoy JO APISING PazZA[euR 313M NG SUOHBIUIIUOD
21qrIoa1op-uUo U] palnsaa sajdweg “aem pajoedun [im suspieS IIay) Jajem 0) UMOIDY SIOUSPISI

snoleA e sopduies pa3oalj0o DA 10} YA ‘€10 U 'Paq 1omo[] 10 wmef <31 ‘Tulisjem 10] posn Sem 191em
[19M U 2ISUM BIIE UE SB [[oM SB “}S2I9JUL JO 3q P[NOoMm [10s Jo sayour om) doy oy ‘omsodxa wewiny 12211p
10, “(eaJe J001) [BAINUI 35ELINS PunOId MOJ3q Ul 6 0} £ 3} WO UINE] SBm [I0S SY} pUB PIAOWIAL Sem saydul
sony doy 2y os paureiqo 3q o3 SurAn sem syuejd o3 [10s u suejolins Jo axeidn fenuajod Uo UoEULIOUT AU
3y3 Je ‘uopippe uj “uoseas Juimoid | 197 2y SULMP SUCEDO] AU} [[B JOJEM O) PISI SEM IDJBM 321J-OUB[OJ[NS
PUe [ [0 1990390 Ul ud3e) 219m sajdwies ay] -suopied oyr woy djdwes [10s JOOPINC PUE ISNOYUIT

& pey yoeoa ‘sarpadoid ajeredss omy woyy sopdures p Jo pajsisuos sajduies [10s 231S-JJO [RIIUSPISAI SNOIARI]

[eraua0)

[eoTuyds ],
WP

(VYHH) uswssasse YSLI Yijeay upwiny o) Ul pajenieAd pue (SHJO)) Wisouod fenuatod jo

spunoduion se papnjout 3q 1snl §OAd PUE VO:Id ‘SINS3J 353 U0 paseq "SO4d 1/3n €'1 pue vO4d 10§ 1/8n
1°€ JO S]oA9] Paseq-)su (DF(R) UOHBAISSUOD) [BISWUONAUL JO JuauIeda(] BYSElY A0QE SUOHENUIUOD B
2)ISUO ISjempunols ul punoj usaq daey (SOAdd) dreuoyns suepoolonpiad pue (VOAd) pioe sloupooronjuiad
€107 Arenuqa,g) poday] uoneSnsaau] spunoduio)) pejeurionjjiod ay) ui pajuasald sypnsal sy uo pasegy

|eI8u0D)

smes

UOPEPUSILIOITY [ JUSWIWOYD

uopoes

‘ON

Z1L0Z Aei ‘exsery ‘aj0d YUON Aauiey 910d YMON SItH Uil JUBLUSSESSY }STY Y)EoH UBWINK [euld el SXHIE JuswwoD

JUBUISSESSY 5Tg if86H UGB jO MBIASY
Aiouiyoy 904 YUON — SSAUN0SOY Stk Wl





"$335 JuI[10q “3'2 ‘PApIEOSIP 51 JOTEM S 9I0UM SPO0J SUTBW PUE SpO0) BUISULI ‘SOUSIP PUE SOYIO0)D JUIYSEM
‘Buiyreq spnjoul SANIANOE ployasnoy asay ] ‘Yijeay s, apdoad uLIRy 10U {[im SIUIANOE PJOYISNOY 1SOUI 1Of S{jam
sreantd sjod YuUON woly suejojns SusureIuod 1a5em Suisn Jey papnpouod (710 Arenuer) SSHQ “Alfeoyioads

‘skemipred amsodxs 939[duios aq pnos nq (Z10¢ Arenuer ‘SSH(I) SOIAIS [L100§ pue YiesH Jo sunsedaq

BYSE[Y Aq paqLIdsap se “ysu yreay e ssod jou Aew aunsodxa Jo sanoi 230 ySnomy) smsodxqg “pasnpas
Jeatuyss ], PUE PA[{OLUOD INQ ‘PAJLUILIT]S U23q dARY Jou Kew ainsodxa ‘1a1em pajioq Jo {dn-1es uo Suipusdap) syue)
‘wunipaA I9)em HINq Suisn SJUIPISAI 3SOYL 10,] "PISSNISIP 9q I1snw ‘uonsaSul Isnl sapisaq ‘orempunosd Jo sasn YO 'z 8

"VHH 33 Ul pajenjeas pue |00 Se papnjou 3q 1sn (SOAd ‘VO4d 21 'SI0D)

jsas0jut Jo spunoduiod jeuonippe pue pajepdn aq pjRoys SUOHENUIIUOD DJOD "BIEP JOJeMm I0BJINS pue

1108 “13)eMPpUNOIS [RUOIIPPE SAPN|IUL SIY], €107 PUR T[0T WO elep [euonippe sip elodioout o3 pajepdn
3q 150w JUdWISSIsSe Ysi oY ‘sded eiep asoyl SSAIPPE 0} PAJINPUOD U3 SeY HI0M P[oL] JO JUnoure Juesyiudis
' uayy 20Ul "paynuspl sdes ziep jo JquInt B 1om 213U} (7107 ABIN) IMAUISSISSY YSIY YIDIE] UDWRY] (DUl
YOU pastazy oY) JO W) Y} JY "SUOHBIIUSIUOGD JUBUIIZIUOD JUSLIND U0 Paseq SYSII pue sprezey [enuajod | jerauss) pue
Jesuyda L Y3y Jo awn ut Joys deus & S| JUSWISSISSE YSH Y "Z10T Ul pausiopiad . 2q 0),, JIOM JO UOISSIOSIp ayp ajeunuyq | $°7°1°€ ‘9°C L

*23 Aq paaoadde Jo spqeidasse jou st “YVYHH W Jo § 101deyy) ut pajuasaid se ‘o1reuds aaneirdwo)
SIAVOMV SYL "PIAOWIAI 3¢ IShW 3JIS 3y} I8 SOV [enualod Jo s3ues e 0) $90USINJAI [[B PUR PIOUSIDYAL

aq pnoys Jansf siy, . ~suejojns Joj (-1/8n) Jouy sod wieaSo1d1u [ JO THV UE UI SINSA SIYL "9NS Y}

18 ("TDV) [9A3] dnues]s sArjeuIsife oY) SUIULINSP 0} PIsn X PInoys ‘VYHH oY) wl pajuasord se ‘rsjempunosd
ut suejoj|ns 0y pasodxs A|jes1uoxyo pjyo ay Joj siapemeied amsodxa paydasse DAY Y1 eyl pauruLap
sey juaweda(g oY) ‘orouLdyung “VYHH Y ZI[Bul 03 pash aq pinoys sinsodxa [e1o S0 JoJ (p-Sx/Sw)
Kep 1od JyBrom Apoq wesBoy Jod sureaBifpnu {00°0 JO A LYdd S.Vdd 341 eyl papnjouoo sey Jusuntedsq |  Inoy3nonp
Aotjod ‘YSIH | oy, “weyp saress ‘(exse]v-YHA) BISe[Y-S20mosay S[{IH Ji]d ‘IOWEn usI0T 0 JaNd] Z10T ‘61 AInf 8.04d pue g ‘y ‘| 9

‘Kemyied sjopduiosur ue palopisuod st jajem 2IBJMS Ul uejoj|ns o siojdasas (es1Bo[ose

Joamsodxg -uoneuniojul siy) apnjoui 0) pajepdn aq 1snur WS [ed1S0[0ds a4l '( si1d Sutydmns y3nois puv
puOd 12a040) 3104 Y1ON ‘1OdY joul €107 PQUIDAON SY} Ul PaJuasaid 258 viep) 19)2M 9BJINS Ul SURJOJ[NS
Jo suonsaep ou punoj pue ‘4Snolg 103peg Suore suoneso] Suijdwres saays Suipnjour ‘as-yyo sajduies 1ojem
20BLINS P2333{[03 ‘DHC 10) ‘AT ‘C10T 3unf uf ‘Bep msu 3y} Bupenjeas Joye ‘Aressassu JI ‘pajsiAcl oq
feorysa ], | [1m NS 182180[090 a1y 38y parels VHHH Ul JO SUOISIA SnolAald "(INSD) [opow a)is [engdasuoo jeatSojose |  moySnonp
‘wmipspy Y} JO SUOISN]3UO0I Sy dFuEYD J0U Op uonENjeAS JateMm-310d oY) Jo synsal oY) sajeorput yderSesed pany o4 L pue | S

"SUOBAUIIUOD JNEMPUNOIT JUI03I1 JSOW 3] SUISN PARINI{LIAL A ISNUT SOLIRUIIS JHS-1JO [[e 10] Spaezel

Lt ] 6'8¢ 91 €L £€0€ L 2A [jempunolry)
03 dansodxy woaj

Xapuj pLezeH 18101

smels UOHEPUIWIONDY / JUSWIIOY uondds | "OoN

TUGUISSSSSY fSTed Yifear USWwnH Jo moiAoy
Aisulsy 8j0ci YYON — S82IN0SoY SiiH i





-¢1 25ed U0 20USIUSS PUODIS SY) SYBUILIL[S SB[ “18)EMPUNOIS Ul due|oj[ns 0} pasodxa sem Ajenustod
ey dnoid Joydsoas v are sjueju) “auejojins o) amsodxo 10} dnois 101doeda sreredss e se syuejul Sujenjes 1oj
UOSBAI UIBW A1) SSIIPPE JOU S0P  UONEINSU0)) Pjesy it ul dnoud 101dadas sjeredss e se sjuejul passaippe

2ABY SIOIAISS [EI90S pue Yi[eoH JO Jusuneda viSElY JO 18IS oY) pue Ansi3oy dseasi(] pue saouelsqns

Aorod ‘wmipapy 21X0 | 40§ KousBy oy osnedaq  ,, VIHH 242 Ul Papn[oul S SJURJul JO JUSWSSISSE Jey} JUSWJEIS YL, crrel €
*JOJEM I0BJIMS U} SUB[OJINS JO UONHEPRIFIP 0] SIIUIISJOI SILUIWI[ UOISSNISIP
feoruyo9 |, Sy} o3ur payesodiosul aq JSNUI ‘3)iS-JJO Jojem SOBLMS Uf SUB[OJ[NS JO SUCHOASP ou Fuimoys ‘WusAs Suljdwes Al i
‘WP ISJEM 32BLINS €107 Y3 WOK SINSSY ‘UMOYS US3Q JOU SBY JOJeM OOBLINS UL SUR|OJ|NS Jo uonepesSop ay], puecoz! zI
‘suonens[es Dda

Y} UL Pasn JOu St an[eA SIY} JeU) KJLIoA asealq arepdn aseold ‘ez-¢ sjqe], w dn smoys [[us Z-O dfdwies pajoafar
S} WO JNSDI Y], 919y Pasusiajal Jo papiaoad aq IS [elisrew 1By ), “uoljeuejdxe pug uopejUANLNIOP eZ-€ 9lqel,
estuyoa ), Jsodoud sy yna errdoadde si sjdwses sty Sunoafal *Ajsnoiasad passnosip sy ‘0] 07 woy apdwes Z-Qayp | pue ‘I'gi'g
awnipapy | Sunoafol spoddns ey "ouj ‘spIepupl§ [RIUSMIUOIIAUY AQ MIIADI pUR UOHEPI[RA AT [SAST 2 20UIIRJAI 9S8 ‘vez | 11

“*SUOHEUIDUOD JUIIAI JSowW oY) Suisn SOAQD [J& 10) PAIRINS{RI-31 34 ISnul

(sDdH) uonenusouos juiod ainsodxs [I0S “BLISILID S, I MO[oq [JIIS Y10q ‘[0 03 £00°0 WO JL1OS Ul SuR[ojns
01 amsodxs JONIOM Yousn) woy OH A ul 95ueyds v ug S)Nsal [os ul sue[oj|ns Sy/Bw yZ/ 01 UCHZIUAIUOD

ut o§ueyd o1 “opdwexs ue Sy 's103daosl SO 10J sjusnonb prezey oy 19edu] [[iM UOLERIUIIUOD U SoFUeYD
2S3Y | "9)S UO pUNOj 912 SUCHRAUIIUOD JOYSIY UIAS Jey} SAIBIIPUI € [ 07 UT YoM [euonippe pue ‘Sy/Sw

$ZL S1 [10S Ul UOHRLUIOU0D SUB[OJ[NS S)S-UO ISSYSIY Y} (£10Z) wnpusppy 10 ‘140dsy uonpziisionioy)
ang oy Jod “By/Bw ¢'g1 sem VIHH Ui JO SWIL 3Y) e [10S 2)IS-UO U] PUNO] UOHRNUIIIOD SUe[ojIns
WNUITXeW a1 ‘Souelsu] J0J "SUOLIRAUIDUCD [IOS JO 9FPIMOWy JUALING JO 9ANBIUSSaAdo J198uo] ou are VYHH
Jesrmyoal YSiH | Y1 Ul pasn SUOHEIUIOUOD Y[, "VYHH S 2surs ayis-uo Jurjdwmes [10s jeuonIppe JBIFIUIIS UIdq ey YL 1oz | ol

“eyep siy) szetodioour o) payepdn aq ose

1SN JX3) PAIRIdOSSE Pue (JAISD) [epoul 3iis [erydacuod )is-JJo SY I, "SYNSal £1OT 2} UO paseq SUOHRYUIDUOD
191BM 2081INS JO SABMINSD 9A19101d 3[B3Y pue ALEBAISSUOD otk suonduansse sy Jey) 3)ed1pus o) pappe

3 JSNW UOISSNISIP Inq 1ioda1 aU3 Ul urews ued eyep 1arewozord 7107 sy Suisn Surwanms SjIym suejogins jo
uonSaul JO uonEN[RAS sAnEIUEND oY "JUSWISSISSE YSLI Y} OJul pajelodioow aq SN ejep sy L, suejoyins |  jnoySnory)

10§ 19919p-uou 219 s}jnsa1 sjduwies Iojem 30elmS [y SHJ Sundung y8nolg pup puod jaap.t0) 310d HioN pue

‘Lioday poutd ) €107 JPQUISAON Y1 Ul payiodas a1om pue pajas|jod axem spuod pue sud [saei8 ays-go 1-¢ am3ig

[edImos |, wioy sojdures 1ojeam doepms ‘g1z sung up “sajpdwies 1jem-s10d SNy Ul pUNo] 9q PiROM UBY) SUOHEIUIIU0S | pue T['1°€
‘amipa|y JouSy w pajnsaz Affenusiod g0 Ul siaemozald woly pajos|od Jojeam ay yeyy Hodal s w1 pawsse sy 3 ‘1'E€97T 6

*SIUOPISaI 3]0 YLON 10§ yS1 fijesy
© asod J0U S0P JoMOYS 0} 19jem [[om Sulsn ‘uoneuLIOyUl djqejieA. APUSLIND UO Paseq 1By} patestpul SSHA

snjels UOHEPUBLILLIOIBY / JUSWINIOY) uoiyoag | "oN
GOjBAIBSUCY) [BJUBLIGOIAUT JO JuetiIedaq Bysely JUBISSIESY sty YeaH U JO MBIASY

Asauyoy] 610d YUON — S82IN0S3Y SifiH Ul





[estuydd 1, Y31y

*BJep Jojempunois JuaLmd 150w oy3 Sursn paje[no[eas 3q PInoys 1) Yoes 10 $OJH

‘uontppe Uy ‘7'¢'1’ m uo1099g ur uondiIsap 2y Yol Jou S30p £-¢ 9mTL] pue 7' ¢ uonssg ut uonduassp
=6Z “1/8n 001 < uasardal SO0 33IY} Y 18yl AJLIe[d
asead ‘os|y ‘pspnjoul aq 3snw yoeoidde 7 313 Jo asn pue SuiSeroar 1o uoneoynsnf oyung Sunsow
UOTIN[OSAL JUSWIWO (7 ATenuef 9y} Uy 0} paas3e se ‘papnjoul 3q ISNW Paulysp 3Je SN PUe SIMOJUOD 3} MOY
Fugpredas uonjeuniojur [euonippe ‘Yoreosdde () 11un amsodxa Y1 IpNJOUL 0) SNUNUOD 0) SISOOYD YH I J]

I'Tre

61

[eIUYa3 ], ‘MO

‘BIBD MU A1)
ajerodioou) 01 pasIARL 3q PInoYs 1X8) SYL 91IS Y3 1k YSI1 [jersA0 ay1 Joeduny Jou S0P VHHH Y3 Ut $OJOD se
spunoduiod om] asay} JUIPRIOUE 10U “7°¢ € UOLIDAS Ul PAJEIS Sy "SHS-U0 Jajempunoid ul pajosiep a1om 0K
ausjAdoid sou jourdordost sayau ‘(¢ 107 AeN) HodoY SULIOUO ISieMPUNOIL) €[0T Jouend) ;] 91 Jo 9~
a1qe ], SuipIodoy 'siudAs Sunduies g0z w 1mempunois ur pazjeue s1am (094]3 suajAdoid pue jouedoidos]

[42
pue 7'9'¢

81

Testuyoa L
‘winipay

‘PAdUSI3jal 3q pPInOYs
spodal uonepl|RA 0 [°9°Z UONIIS Ul [IRIOP 2I0W U PIsSnosIp aq osje 1shw nq ‘v xipuaddy ur paroafas

se parnuspl ApoaLios axe swin Suipjoy Jo opisino sajdures auefOJ[NS PoIOSIOP-UON "PISSNISIP 3G Isnu
“uaas Furdures |10z sY1 WOy eiep [10s 241 A|[Bo1j10ads ‘elep sue[ojns 3y Jo swios Furpdafor 10§ UOSeds YL

I'Tre
pue 1°9°Z

L1

[eatuyda |,
‘wntpap

‘suole[No[ed
[9A3] dnuea]d paseq-3{sLl 3y 01 ANGLBUOD JO SPIEZRY IS [[RISA0 10edUI 10U PINOYS Pue [EWIUIWL 3q P[NOM
spaezey 9say] )y JIU0IYIqNS JY) PUB SUBJOJ|NS 10§ UOHBIOUIIUOS [I0S J)ISUC WNIIXLU JUILND ay) Juis()
*aue|oJIns 10§ QY JIUOIYANS 1 TUISn 1SHIOM Youan 3Y) 10j PaJeNn[eA? aq Jshw saje[nonsed jo uone[eyul

WoJJ Spiezey ‘UoNIPPe Ul'€ ¢’ ¢ UONIAS Ul PIpN{dUl 3G Poys Aemyjed UORB[BYUIL SY1 JO UOISSNOSIP aAne){enb

PUE £°Z°€ UOIIOdS Ul PISSNOSIp aq pinoys sIyL ‘Ajurenosun Jo [943] Y31y ays jo asnesaq padojoasp aq pjnod
UOIRUIIUCD IJUIIDYSI UOHBJEYUI JIUOIYO OU PUE dN[RA SIY) UI 95USPLIUO MO[ SI IS} PAIRNPUI VIS
/8w .01 X 7 Jo (D)) UCHENUISUOO S5UISJI UOHR[RYUI JIUONIQRS A [ dd ¢ padojaadp osie VAASN

€l
-€ 9|qu] pue
£6ECTE

91

Jestuyda ],
‘wnipo

*PIIUSIII ¢ JSAUI SJUBUIWEIIOD JO Hodsuen
pUEB 23] pur $32100s Funenjead Joyung ppow s jemdesuos axs v 'seounos Arewnd os[e a1e ‘g uooSe]
Ajerdadss ‘suooTe] 151emaiseM S OS JOJEMIISEM U SUBJOJINS SeM 21aL) Jey) sieadde )1 ‘auejoyns 10§ ‘0S|

‘(uonednsaAw
9J1S-UO Q07 WOLJ SUOLOAP aue[oj[ns “3-2) s[fom SuLIO)UOUW ISUO WO P31Id||0d sajdwes Injempunosd
[25LI03STY Ul Pa1993ap Uaaq pey ‘suoqresospAy wnajolsd 03 UOIIPPE Ul ‘OUB|OJ[NS JeY) S)edIpul Ised]d

'rre

1!

[eonyoa L
‘wnipay

*SuolRRuANU0D YSIY Je

noqe ‘sdnd 301w Ul SNI[BULIOUQE [B1919)S MOYs pIp Apms [ejusudojaasp au ‘uontppe uj (1861 '[¢ 10 nyZ)

Apmis ppuswidoaasp suo Ajuo §1 240U "PIPIOMAI 9 ISR pUR djeIndoe AJ[nJ Jou s1  srusFeynus Jou si ) pue
$103)Ja jesuowdojarsp 1o ysit uedyyruSis v uasald 10U SI0P SUBJOJINS JEY) ADUIPIAS ST S L, JUSWAL)S Y L.

erre

vi

snje)s

uonepuUaItLcITY / JUsUioD

uofjoes

‘oN

JUBUISSSSSY YSIY YJeSH UBWN] JO MOIASY
Aiouyeyf 8j0d YHON — S82IN0SeY SiH It






"'VIHH

3y} Ui pase[nofes sfeAs] dnues|d paseq-ysLi 10 prezey oy 1edun 10U [[14 sanjea ISY a3 Suippe ‘2dOD e se
PAULBIUIBU SEM SUBJOJNS SDULS "POIOLI00J JO S3[qe) SulusaIds sy ojul pajesodioou] aq i1sn sjoAs] Sutuaalos | BZ-g Jlqel
[eo1uyady ‘Mo asay ] -auejoyins apapaut ("1SYH) S|AYT SuIussiog [eucISsy S, VAASN U ‘T10T AR souis Qou asedld | puezzI'E | ST

‘SJuaA3 Surjdwes urytm KiIqRLIBA [[EUUS ST 919U}

31 pijea Ajuo st ‘spuoas Suypdwes Jo ssqunu Aq 93e19AE (7 [[eI9A0 S WYS1om Jou 03 se “Surpdwes Jo spunos
ajdinw SwiSeioay uoNISS S1Y] 0) pappe 2q ISnu KEjiqertea [euosess Jo yedw enuajod pue Sutjdwes jo e
Spunod ungm ANqersea Jo uoissnosyq “1oyaSo) pasSeraae azom spunod Surjdwes aydinnu gam sjom a3suQ Tere ) e
‘Aemyied

SIYy) SUnEN|BAS U0 I3UBPING [RUOIIPPE 10} (7107 4290190) SIS paIoutuviuc’y 40f souvping) uoisnipuy 4odp 4
s, 05 0 1ajo1 aseald  papiroad aq jsnw anssi [enunod e 3q Aeur aie Joopui 03 uoisniul Jodea a1aum IS
-UO SBAIR JO UONEN[BAD 5191dWI0d 210U ¥ ‘UOTNPPE U] "Papadu 3q Aew (10T Ul pajaofjos) sajdures sed [10s pue
aeridosdde aq jou Aew eep Jolempunoas Suisn uonenieaa sty Supew £J3jo§ "alis 1 Je Lyjenb 1 100pul
U0 "TdVNT Jo 1ordun jenuajod oy3 31ENBAS 3SBI[J "IUSLUSSISSE YSH SIYI Ul PIIBN[BAD UDSG 10U SARY 1B JOOPUI e
0) uolsniul Jodea uo TN Ul SUBUIWERIUOS Jo sioedut] ‘Suoien|eAd JIe J00pUl 10} WI20U0S & Ajtrewsiid st e.m.m. i .m
SIYL “JdVN'] UIBIUOD J0U OP JBY) S{jam SPNaul A[UO JUSLISSISSE YSII S1Y) Ul pajen|eAd sajdules 1ojempunoln crre ) €

“VYHH Y1 Ul payLIe[o aq SNl 20UIYJIp siy ‘pauteputews st yoeoidde (g ayl J1 s[ead]

¥S11 Jo saguel Jo sjun JuswiaBeuew uo uolruLIour dp1aold Ing amsodxa anag Jussaidal you op (NF) nun
aansodxs Yors WYIIM SOJH “Jerempunosd ur suejojns o) pasodxs Ajjenba Suraq jou are s103de0al fenplalpul
TR 31831pUT 0) SOUIPIAS JUAISIYYNS ST Jey], "pajdwes usaq saey sjom Sunjunip sjeand [enpiaipui ‘s

SIY) 10 | ‘JUSHISSOSSE YSLE o) Jo awn oy Junmp NF ay Jo suordod jje wiim eipaur of pasodxa Ajjenbs aq
eoluyos] ‘ySiH | 01 pauinsse st 101d50a1 |ENPIAIPUL UR ‘ATRJIUOO ) 0} OUSPIAS L19ads-9NIS S1 SIOY) SSO[UN-"",, ‘SI1L)IS XA Y| oers| e

[eatuyoa], Y31y

[ea1uyss L, ‘y8IH

*DFQ Aq paaodde J0u si %4001

uel} $S[ Jo JOF # JO 5] “SIDE AP 0) Biep Juaioyyns apiaoid 10u pip 1afoid Surjdwes uspien) 0107

ay1 ey dnosSqng ASojoaixo] oy Aq peaiBe osfe sem I (%001 O3 %81 JO sIDg “2°1) sajdures moj asoy)
urqum AijiqeLiea ySiy st a1ays ‘oonps| Jes| uaas Jo ased Sy ul sk ‘pue sa[dwes moj isou 1e SuiSeieae ul
s)nsai s40g os1oads-ssroads BurBeioae ‘0ouBISUL 104 “BIRP SYI WK STON »$6 ALINO[E? Jo S0 sSrioae 03
e3Bp JULIoIYNS J0ouU S1 19y ], “(onssn Jueid 03 Jojem uoneSiLy) o4/ 71 01 Syeldn Pajoaap ou woy Apuedijiudis
padues sgOg sy1vads-aug “suopenofes asay aptaoid sseaid “(JOg) 10198] UOHRHUIOUCIOI] IAIEUISN B
[eauyda], ‘S ay1 a0} payuasald aq [[1m suojenofed 18y padide sem Il ‘SSUNSW UCHN[OSal JUSWIWOd VY HH 3y Suung yse| ig

*paisar suejd oY) Jo sI9MOp) puk 51001 ‘SIINLY ‘S3ABI] UL PUNOJ

SeM JUB[OJ{NS JBY) FDUDJUSS € PPE 9SBI]J °SIIMO]J Ul Z PUe S3001 Ul £ ‘SHNY Ul § ‘SIABI] Ul a19m § ‘our|o)jns
JO S]aA3] 31qe10910p pry Jeys sadKy jueld pi sy JO “Surpesfsiw st ‘(poppe siseydwa) swais pup s2avap
[estuyos ], ‘mory oY1 up Aprivugad “OUR[OJINS UIRIUOD 0) PAULIUOD 31om PaIsa) sadKy Juepd oy jo 1 et Sunesipus 3x93 oyt oIeIrs| oz

sme)s UOHEPUIUWIOIDY [ JUSLILIOY) uopdras | ‘oN

JIBWSSOSSY 1] YHEOH GBI JO MBiAeY
Areuyay 9j0d YUON — S80IN0SaY SIH il





[eoluyoa ], ‘Mo

“PlJLIB[ 9q P[NOYS SIY) INqG JAIeMpunoad ui DJO)) © 10U SI ) POUINSSE Sey JamaiAal o popiaoid
e3ep SuudaIds uo paseg 10U JO Jojempunosd st HJOD © s paynuspr st ajejeyiyd [AYIRIp Ji Sjesipul 3sed|d

BZ-¢ 9[qeL

A3

Ad1j0d ‘wnipajy

"3d09) € se a)ej|ns Jo uoneurwife SuipreSon uoneuuojul jeuonippe apiroad ases(g
‘suea (S[dwexa Ue se ‘AUIZUIGOIO[YD J0 UMOYS SI SB) 00p> - [> IeyM AJIIeD 9sEd] ]

'sisAjeue Ajuieusoun 913 ul spunodwion 9say) Suipnjoxs Jo sjoedull ay3 se {]om Se [1ejop 2I0W UL passnIsip 3q
pInoYs SIYL, “DdOJ © St PayIuspl Jou Inq [9A3] Suusa1ds 3y} uey) Ja1eai3 ST JuNl] UOHIONIP YY) “Isempunosd
u1 Ajjersadss ‘sasueisul maj v 'patepdn aq pynoys ajqer sy, "DJO) © 10U st [eonayd Y jey) SuupuLsiap
JOJ JUSIOINS S5e SHUI] UOIIINIP S SadurIsul Auew U] "V HHH 943 JO SUOISIdA snolaald wioy s|qe)

SIY) 0} Pappe UI3q sARY SHUH] UOIINAP JO Jaquinu y  -9jqes siys ug patjdde Ap3osi10o Sutaq jou st 1 9j0w00]

BZ-£9Iqel

1€

[BOIUYD3 ], ‘MO

*s3|qel oY)
0} PSppe 3G ISAW 3NjeA SIYL *ALYdd S. VIS WOY S[GEIIEAL si (S[U0IYdqNS) OFY UONEEYUI UR 1EY; 310N

¢l
-€ 9iqe], pue
1-¢ 3[qeL

0t

Aatjod pue
[eowyda ], “YSIH

“suondwnsse amsodxa psaoldde

-DFAYV 241 pue AN ALddd 34 Wolj paALISp “1/3n ¢ st Jorempunoad ul suejoj[ns Joj OV 2eiidordde

3y, ‘suondwnsse amnsodxa paaoidde DI sy pue (7107 ‘0¢ Aenuer pajep) suejoding 10§ (A L¥dd)

anjeA QISIX0] PIsIA-1994 [BUOISIACY] S AOUdSY UO1109101] [RIUSHILOIIAUT SILIS PAlIUL 3Y) w0y

950p 20UsJajal o) Juisn paauap (STTOV) S[9AS] dnues[d sanewsse apnpoul Ajuo 1snut VYHH 24| Jo ¢ oydey)

6C

Konjog pue
[eatuyoa L, ‘Y3rH

*VIHH 93 JO SUOII03S 95913 U0 SPEBWI 9q [[IM SJUSWILIOD [euonippe oN ‘porcidde

10U ‘210§919Y3 ‘S pue SjUSUMOCP J2uEpIng Jo suonengal Jg(q Aq psuoddns yoeordde ue jou s1 ‘soopusdde
Suioddns se [jom se ‘p sordeyD ur uaxe) yoeosdde oy ] “wHHH 2yt W1 papnjoui 3¢ j0u ffeys ([ xipusddy

Jo suontod pue *YH xipusddy Woy suejoJNS JOJ ISOP S0UAIIFDI SALBLISNE 343 JO UOLRALIaP ‘D) Xipuaddy *J
xipuaddy ‘g xipuaddy jo suontod ‘q xipusddy jo suonuod “a:1) sastpuadde Surpoddns Surpnjour 4 ssydey)

8T

[eaUyoa L
‘WP

(2107 vdASN) S1qe[ieAe SI aIno1 [elo 3y} elA s1el ul Apnis uoponpoldas uoneiousd-auo
[oA3]-3uIuaa19s € KJuo Jng 539910 21uaS0JeIa) PIYIUSP! PUR PAJONPUOD SEM 301Ul U Apn)s Jepuaido[oasp 2
‘310U 98BI "URIPHYO OF SUIBOU0 [eroads ou syuasaid surjojns,, Gy Juswale)s oy FuspreSal JusuILIOD 995

$'ee

Lz

[eatuyds,
‘wmipapy

"pea| 03 2Insodxa JO UOHRZLISIORIRYD

SY) Ul P[OYSaIY) Y1 SE pasn aq PINOYS ~Ip/3n ¢ pue UONISS SIY] Ul PASUSIBJAI 3G PINOYS SIYL “WIIIUOD JO [9AI]
Pea| poojq ays se poojq JO Ip/3n ¢ JO ANJeA E 109[Jal O UOIDIS SIY) IsiAaL aseald “Tp/3n § 03 poojq Jo (Tp/3n)
Joyioap Jod swerfosoww o woxy uIp[yd W Suruosiod pes| Jo uonuyap 1dY) pafueyd D W Z10Z

‘9] AB\ UQ "SUOHRBUSOIUOD JOMO] 18 N30 ULD $19919 YI|EsY SSIGAPE PUE ‘DOO[q Ul PE3| JO UOHRHUAIUOD
9JBS PAIRLSUOWAP OU SI A[JUALMD 2I3Y} ‘IOAIMOH "JOIABY2q [eIo0shue pue ‘Ai1AnsrisdAy ‘ueds uonuane
paonpai ‘Suniesy pasredunr ‘soniiqesip Suiwies] pue Surpea “9dusBi[|SIU] POIOMO] U J[NSAI UBD USIP[IYD
Bunok w (Tp/31) poojq Jo 19xIoap Jod SWeIS0IoI (1 JO S[9AS] PEI] POOIG 1Byl SMOYS YoIRasal JUSLIND

v'e
pue e[’

9T

smejg

UOIEPUAWIWIOIBY | JUSWIWOY)

uoyoes

‘ON

JUBISSBSSY o1 GI[e6H UBHIN Jo MBIAGY

A18U1Jo)] 80 YLION — SSUNCSOY SHIH Jlj=f






Sl U] ‘SSUIELISOUN 853N} JO SUIOS SSAIPPE O} SUEB[OJ|NS UO SAIPNJs AJIOIXO0] [eUORIppE SuI0FIapun si

wieidold AIdIXo ] [euolieN Syl ‘suoisiap LlojenSal Sunjew usym aanossosd jesy oq 01 pasu sy suoddns
OS[€ JUSWISSISSE SIH 9SOp 90uaIajal S[SUIS & JO UOIIBALIDP PUE Blep AJIJIX0) SUB[OJ[NS 3U Ul AJUleaoun

oy spoddns AjSuons JuawISsasse s puelie.f "I "eiep oy jo uolutdo pue UoneN[RAS S puelle.f "1 sjussaadas

¢ dd
(e L Y3 STY3 30UIS MIIATL Y] JO JUUOD SY3 UO SIUIUOS OU SBY DT “JUIUISSISSE S, pUBlIe,] “I(] 10} nok uet [ Apusddy | 1y
‘xipusdae
o104 DUB sty ui papnpoul sfijord £50[021%0) SURJOJNS SY) LIOI) PSJBUTWIYS 3G ISNW OWAUI ST} O UIIYSY “spew
NP o.. ww_ 2q [jm xipuadde sy wol OWAW A1) U0 SIUWWOD Joyuny op “xipuadde sty wouy psaowal aq 3sniu 233 u xipusddy | op
TeOIUUIIL YStH ueng X Aq owoui 3y ], "D Aq pauoddns 10u si SUBJOJ[NS J0J SSOP 22UIIS)AI FAIIEUIN[E U JO UOHBALIA(] :
JeRuyds],
wnipapy -papiaoxd oq jsnw sonjea ioggy | E17EI9EL | 6¢
eOIUYD9 "AJLie[o asedld "pasn AJoNIf 150U Sem |'p'A Jey) ajeolpul ae_m:wﬁ
_.E.s___ L suonEINdIED JO sYooys-jodg “ueatu oY1 uo W SUIPLU0d Jaddn 0466 Sy RINO[RS 0] Pash Udq dARY c-coel | 8¢
PPN pinoys pue | [0z Kinf 20Uls S[QRIIPAR SEM [‘pA TTONO0Id PISh Sem D101 JO UOISIOA JBYM JEIIPUE 358
“3UEfOJ|NS JOJ JULISUOD) MeT S ASUSH oY) JO
UOLIBALISP 10] POYISW PUR AN[eA SIYI Jo asn s13jaid DI -ouejojins 10j Anud (NODS) XIUBW gle( [edioy)
. punjiadng 11ay; uf YAHASN AqQ pash U33q OS|e SBY aN[RA SIYL "POO puog 2y uisn Z'¢ A uimArusy }
[ealy2aL Mo woy (H-H86'1 = H) |owy/ W-une 9-J458' Se 'pA |dd Ul paniodas st supjojns 10 Jueisuo)) me] s AXUsH sy, Tl-ea1qeL | Lt
qpue
‘ "aNsPYo paynuspl -
[BHUYoaL, Moy uaaq sey TJTIVNT ON “199M103Ul SI 210Uj00] SIY) PAWNSSE S1 3] "9NSHO TJVN'T S29UIaJaI q AJoU00,] BS-edqEL | 98
*sisA[ety Kulepasun) Sy ur ssnosIp Y HH 2Y) Ul passasse
KoAaneanuenb jou Inq SHWI| UOH3SP PaILA[S UO Paseg SDJOD St pajiusp! axe spunodwiod jj ‘ajerdosdde
J1 “a1qe1 03 spunodiiod ppy "uoSEal 9y JO UOISSNISIP IPIACId 10 358D 33 St SIY) JI AJLIe[d 9589|d ‘1SaIsNUl
JO BIpOUL 3Y) Ul SUOTIO)IP OU JNQ S| UOIIIIP PAJBAI[S U0 paseq DO Se Pauiuapl sDJQ)D swos noySnonp
NP, 03 anp s1 spp sreadde 31 “VIHH 243 Jo Yelp Z10T ‘6 14dy 03 s3jqel Jo uostiedwios uo paseq °(q pue ez-¢ Hm
_.E.Es o L $3[qR ] Ul SUaZUGOIO[YD JO ‘GIALL-FT ] “a'1) $a[qe) ay) ur papn|oul Jou si pumodurod 3y pue pajend|ed ussq @ ._Ewon_w €
‘PN sey DdH 0U 219YM 1nq qZ-¢ J[qe ] Ut SHJOD 58 PIYBUIP! U3 dARY Jey) spunodulod Jo Jaquinu & a1e 213y | TESIQEL | ¢
‘palepdn aq pnoOYs S[qel Y] “S|qR{IBAR Si BIRD USYM J]qE] ) U ,,—;, AEY [[1S Spunoduiod Jo JIaquinu
V UOHBULIOJUE JIUM| UOIID9)ap [RUOHIpPER aY) ajeodiosut 0] pajepdn uasq jou sey qZ-¢ 9[qe], sreadde i ‘ospy
‘SOIUIIOYIIP 9SOY) J0) UOSe ¢ pue
COMUID T Mo Y3 33eOIpUl pue SJUSIWOO 03 asuodsal oyl i payepdn sem 2]qe) SIYI MOY 2)BOIPUT 3S8Ald "dM VY 10 VIHH e ﬁ..m w. v@
[eotugal 'mo 3y} JO SuoISIoA snotaad ul papiaoad usaq sAey uey) SHUWI| UOHOISP [BUOHIPPE JO JSqUINU B SBY 9[qes STY L, TeAqeL | vE
_Mm__”___woh "SIUSUIWIOY 3y 01 asuodsal oY) UY SUOISSIOSIP asayp Jo smels ap1aoxd aseard (910Wi00j Aq pajesipu 27 o1QE
PN SB) DA YHM UOISSNISIP 10yLmy SUIpsau Inq sDOJOD S8 PARUNUSPE Udsq sarY spunodwiod Jo Jaquinu y TEIIGEL |t
snjejs UOHEPUSIIIOI8Y / JUSIIOYH uonoag | "ON

JUOLISSTSSY o1y YOS USWN 70 MoAeg

A18UOY 910 YLON —~ SSQINSEY SHIH Wit






*KIess355U oI WAPULIOWISUI ST UO SJUSUINIOd
[EUORIPPE OU “210J0IAY) “ISUIRE) USIOT 03 JOUS] Z10T ‘61 AINf S.OH( Ul UOIIEUIULISIOP SY} YIIM JU)SISUOD
SESIYL sanfeA AJOIX0) SIUOIYD ASN ISTM JUSWISSISSE PIY ‘STISY VJASN PUB DT YA JUSISISUO)) WS Z10T
fotiod ‘Bt (Z10Z ‘31 AIng) so1empunoin uj SuejozIng Joj SUONEINOTE) IV SAHRUWINY il B
"3)IS 913 3% S[9A3] dNUEa]0 SJAEUIRNE SUIULISNP 0) Pashi 3q ULd YOIYM PUB SIjeWI}ss
paezey aseq O} YOIYM JO SN[EA SSOP 30ULIRYAI 3A10Id-1feay & sapIaoid A [Hdd S.VdASN 94 ‘Swmueouw
smelg UOIEPUBIIOTBY [ JUBWIWOD uogoes | ‘oN
e B e -

Ew. TS v“l FI3rs i ey 5
A18uyay] 910 YO ~ S8AN0SY SHIH Uil







PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA

IN THE MATTER OF:

CONDITIONAL APPROVAL OF REVISED
DRAFT FINAL HUMAN HEALTH RISK
ASSESSMENT, FLINT HILLS RESOURCES
ALASKA, LLC, NORTH POLE REFINERY
(NOVEMBER 27,2013)

MEMORANDUM IN SUPPORT OF
REQUEST FOR ADJUDICATORY HEARING
18 AAC 15.200
SUBMITTED BY FLINT HILLS RESOURCES ALASKA, LLC

I INTRODUCTION
Pursuant to 18 AAC 75.385 and 18 AAC 15.200, Flint Hills Resources Alaska,

LLC (“Flint Hills”) requests an adjudicatory hearing with respect to the Alaska
Department of Environmental Conservation’s (“DEC”) decision regarding the
groundwater cleanup level that is asserted in its letter to Flint Hills dated November
27,2013.! DEC’s decision is based on an incorrect interpretation of the regulations
and inadequate scientific justification.

Of the three potential responsible parties at the North Pole Refinery site--the
State of Alaska, Williams Alaska Petroleum and Flint Hills--only Flint Hills has been

participating in the ongoing process to address sulfolane contamination of

'Ex. E.

43568-0011/LEGAL28672051.10
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Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

groundwater at the North Pole Refinery site, pursuant to DEC cleanup regulations.
One of the key steps in the DEC process is to determine a protective groundwater
cleanup level for sulfolane. Because DEC regulations do not set a groundwater
cleanup level for sulfolane, a determination of a cleanup level must be made via a risk
assessment. In 2012, Flint Hills submitted extensive and detailed scientific analyses
in a site specific human health risk assessment, demonstrating scientifically-supported
toxicity values for sulfolane, and a proposed groundwater cleanup level for sulfolane
consistent with those toxicity values and other relevant data. The sulfolane cleanup
level proposed by Flint Hills--362 micrograms per liter (ug/L)-- is fully protective of
human health and the environment. DEC summarily rejected the scientific
information submitted by Flint Hills in its November 27 letter. Without giving any
explanation for its decision, and without explaining any reason for its rejection of
alternative toxicity values and alternative cleanup levels, DEC determined that the
groundwater cleanup level for sulfolane at the North Pole Refinery site is 14 pg/L,
and directed Flint Hills to excise all contrary scientific information from future reports

and plans.

As set forth in detail below, DEC’s decision is not mandated by the
regulations, and is contrary to sound science. Adoption of the sulfolane cleanup level
selected by DEC would impose enormous cleanup costs, without any corresponding

benefit to human health or the environment. Flint Hills therefore respectfully requests
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an adjudicatory hearing to fully address and determine the proper groundwater

cleanup level for sulfolane at the North Pole Refinery site.

II. BACKGROUND FACTS

The North Pole Refinery (“NPR?”) is located on 240 acres just outside the city
limits of North Pole, Alaska and 13 miles southeast of Fairbanks, Alaska, within the
Fairbanks North Star Borough. Earth Resources Corporation of Alaska built the
refinery in 1976-77 on land leased from the State of Alaska, and the refinery began
operations in August 1977. MAPCO, Inc. acquired Earth Resources Corp. in 1980,
and continued operations under a newly formed company, MAPCO Alaska Petroleum,
Inc. In 1998, Williams Alaska Petroleum, Inc. acquired MAPCO through a stock
purchase, thereby succeeding to MAPCO’s operations as Williams Alaska Petroleum,
Inc. (“Williams™).

Williams acquired the land beneath the refinery from the State of Alaska on
March 24, 2004. Williams conveyed the refinery assets and land to Flint Hills
Resources Alaska, LLC (“Flint Hills”) effective on March 31, 2004. Flint Hills has
owned and operated the refinery since then. Williams and its predecessors operated
the NPR for almost 25 years before Flint Hills acquired the refinery assets from

Williams in 2004.
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The NPR is an active petroleum refinery that receives crude oil feedstock from
the Trans-Alaska Pipeline System (“TAPS”).2 Three crude oil processing units and
an extraction unit are located in the southern portion of the refinery, making up the
process area.” Tank farms are located in the central portion of the NPR.* Wastewater
treatment lagoons, storage areas, and two flooded gravel pits (the North and South
Gravel pits) are located in the western portion of the site.’ Rail lines and access roads
are located in the northernmost portion of the site.®

Sulfolane (or tetrahydrothiophene 1, 1-dioxide) has been used at the refinery
since approximately September 1985, when construction of the extraction unit was
completed. Sulfolane is used to remove aromatic hydrocarbons, including BTEX
compounds, from petroleum feedstock.” Further processing captures those aromatics
from the sulfolane and returns the sulfolane portion back into the process. The

aromatics are then blended with other hydrocarbon mixtures to produce gasoline.8

22013 On-Site Characterization Work Plan, Feb. 1, 2013. [available at
http://dec.alaska.gov/spar/csp/sites/north-pole-refinery/docs/2013scwp-on-site.pdf]

3 Id.
‘1d.
> Id.
S1d.
1d.
8 1d.
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Historic releases of sulfolane occurred at NPR not only in the extraction unit
but also in wastewater releases, particularly at Lagoon B, in sumps, and in areas
where extraction unit equipment was cleaned. The vast majority of these releases
occurred during the operation of the plant by Williams (and its predecessor, MAPCO).

In 2001, Williams reported to DEC that it had discovered the presence of
sulfolane in groundwater within the NPR property boundary. Williams conducted
limited sampling for sulfolane in 2001 and 2002. Upon acquiring the refinery in 2004,
Flint Hills promptly resumed groundwater sampling for sulfolane and evaluating
potential sulfolane sources. Those efforts led to Flint Hills” discovery of sulfolane at
the northern refinery boundary in October 2008, which discovery was communicated
to DEC.” Thereafter, Flint Hills began diligently surveying potential offsite receptors
for contaminated groundwater and installing groundwater monitoring wells beyond
the property boundary.10 In October 2009, those initial offsite wells demonstrated that
sulfolane contamination had migrated well beyond the property boundary."'

Upon the discovery of the offsite migration of sulfolane, Flint Hills took
decisive action and initiated a program to provide bottled water to all affected

residents. Flint Hills also began developing sulfolane treatment technologies for

°Id
10 11
N d
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household use. Extensive bench and pilot testing programs demonstrated the
successful design and implementation of a point-of-entry (“POE”) treatment system
that was certified by the Water Quality Association for public use.”> The POE
treatment system is one of the alternative water solutions Flint Hills has included in an
Alternative Water Solutions Program, which program is documented in the
Alternative Water Solutions Program — Management Plan that Flint Hills most
recently revised and submitted to DEC in December 2013.

In March 2010, DEC directed Flint Hills to submit a Site Characterization
Report and a Feasibility Study. Since then, Flint Hills has submitted numerous work
plans, studies and reports to DEC." In July 2013, DEC issued a schedule for future
submittals to Flint Hills (without requiring the participation by any other responsible
party).14 This schedule calls for Flint Hills to submit the following reports over the

next fifteen months, culminating in Final Cleanup Plans in March 2015:

Draft Site Characterization Reports December 20, 2013

Final Site Characterization Reports February 28, 2014

21d

13 These include: Revised Site Characterization Report (March 2012) and 2012
Addendum (January 2013); 2013 On-Site Site Characterization Work Plan (February
2013); 2013 Off-Site Site Characterization Work Plan (March 2013); Interim
Remedial Action Plan Addendum (January 2013) and Revised Interim Remedial
Action Plan Addendum (July 2013); Draft Final Onsite Feasibility Study (May 2012),
and Quarterly Groundwater Monitoring Reports.

“Ex.D.

43568-0011/LEGAL28672051.10 6






PERKINS COIE LLP

Draft On-Site Feasibility Study June 20, 2014
Draft Off-Site Feasibility Study July 25,2014

Final On-Site Feasibility Study October 24, 2014
Final [Off-Site] Feasibility Study November 14, 2014
Draft On-Site Cleanup Plan December 19, 2014
Draft Off-Site Cleanup Plan January 23, 2015
Final Cleanup Plans March 28, 2015

None of the above reports can be undertaken without a sulfolane cleanup number in
place. For groundwater, applicable cleanup levels are governed by 18 AAC 75.345(Db),
which states two relevant alternatives to determine cleanup levels. One alternative is
for a responsible party to use cleanup levels stated in Table C to this regulation.

18 AAC 75.345(b)(1). That option is not available here because Table C does not
state a value for sulfolane. The second option is to establish groundwater cleanup
levels based on an approved site-specific risk assessment conducted under the Risk

Assessment Procedures Manual.”® 18 AAC 75.345(b)(2).

In order to determine a risk-based groundwater cleanup level, Flint Hills
retained experts at ARCADIS U.S., Inc. (“ARCADIS”) to prepare a site-specific risk

assessment. In 2011 ARCADIS submitted to DEC a Work Plan to Conduct a Human

15 A third option is available for ADEC in situations not applicable here. See 18 AAC
75.345(c).

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

1029 West Third Avenue, Suite 300
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Health Risk Assessment. After revisions, DEC approved the Work Plan. Flint Hills
submitted its Revised Draft Final Human Health Risk Assessment to DEC, on or

about May 23, 2012 (the “HHRA”). With appendices, the full report is 746 pages.16

The key sections of the Flint Hills” HHRA are:
o Section Three, which addressed risks using toxicity criteria for sulfolane that
were described in an EPA report issued in January 2012, titled the
“Provisional Peer-Reviewed Toxicity Values for Sulfolane,” and exposure

assumptions provided by DEC.

e Section Four, which addressed risks using toxicity criteria developed by
ARCADIS based on its extensive review and analysis of scientific literature
and data on sulfolane, and two sets of exposure assumptions: expoéure
assumptions provided by DEC, and exposure assumptions selected by

ARCADIS based on the relevant data.

e Section 5, which presented alternative cleanup levels for sulfolane based on

the foregoing analysis. These cleanup levels ranged from 14 pg/L to 362

ng/L.

1 Ex. A,

43568-0011/LEGAL28672051.10 8






PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

Less than 60 days after Flint Hills submitted its the HHRA to DEC, DEC sent
Flint Hills a one-page letter dated July 19, 2012." Even though DEC acknowledged
in the letter that it was still in the process of reviewing the HHRA, DEC concluded
that the sulfolane toxicity values reported in EPA’s PPRTV should be used to finalize
the HHRA, and that the Feasibility Study for the NPR site should use 14 ug/L as “an
applicable or relevant or appropriate requirement and in development of remedial
action objectives and evaluation of remedial options.” This one-page letter did not
discuss or analyze any of the scientific analysis submitted by Flint Hills, or give any
rationale for directing Flint Hills to use 14 pg/L instead of the other groundwater

cleanup levels discussed in the HHRA.

Flint Hills responded to DEC’s July 19 correspondence with a letter dated
August 20, 2012.'* Flint Hills expressed its disagreement with DEC’s July 19 letter,
and specifically stated that it “respectfully disagrees that 14 ppb is the appropriate
ACL for the site” and that “the most appropriate and data-supported parameters are
expressed in the ARCADIS Scenario in the HHRA. . . . Using the ARCADIS
Scenario, . . . the resulting sulfolane ACL is 362 ppb.” Flint Hills reserved its right to

seek formal or informal review of final DEC actions concerning sulfolane.

'7Ex. B.
BEx C.
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On November 27, 2013, DEC issued a letter to Flint Hills stating that DEC had
completed its review of the HHRA." In this letter, DEC rejected all of Section Four
of the HHRA (the discussion of alternatives to the sulfolane toxicity values stated in
the EPA’s PPRTV report, and alternatives to DEC’s exposure assumptions). As
discussed in detail below, DEC directed Flint Hills to delete all materials from the
HHRA that discussed, proposed or supported cleanup levels other than 14 pg/L.
Concurrent with its directives to exclude all contrary data from the reports, DEC
stated that it “finds that the groundwater alternative cleanup level for sulfolane
derived in Chapter S [of the HHRA] of 14 pg/L based on the risk characterization in
Chapter 3 [of the HHRA] is protective of human health, safety and welfare, and of the

environment and approves the HHRA” on that basis.

Flint Hills reasonably interprets DEC’s November 27, 2013 letter as DEC’s
final decision regarding the cleanup level for sulfolane in groundwater at the NPR
site. The letter states that DEC has “completed its review” of the HHRA, and the
letter gives Flint Hills final directives concerning the sulfolane cleanup level at the
site. DEC provides no indication that further consideration of the sulfolane cleanup
level may be requested or will be granted. Therefore, DEC’s decision meets the

requirement for final department action under 18 AAC 75.385.

Y Ex. E.
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III. FLINT HILLS HAS A DIRECT INTEREST IN DEC’S ERRONEOUS
DECISION CONCERNING THE SULFOLANE CLEANUP LEVEL,
ﬁl}gCDI\S’\;I&i\If BE DIRECTLY AND ADVERSELY AFFECTED BY THE

Flint Hills has completed extensive site characterization, interim remedy
implementation and risk assessment activities pursuant to relevant provisions of 18
AAC, Article 3 governing site cleanup. Flint Hills is the recipient of DEC’s
November 27, 2013 letter, rejecting the HHRA and approving 14 pg/L as the cleanup
level for sulfolane at the NPR site. As discussed below, DEC’s decision to set 14
ug/L as the cleanup level for sulfolane at the NPR site will directly and adversely
affect Flint Hills, because achieving this cleanup level would impose enormous costs

on Flint Hills that are not justified by risk to human health or the environment.

IV. STATEMENT OF ISSUES FOR HEARING
A. List of Disputed Issues of Law and Fact

1. What groundwater cleanup level should be required for sulfolane
at the North Pole Refinery site, under 18 AAC 75.345(b)(2)?

2. In approving a groundwater cleanup level for the North Pole
Refinery site, should DEC accept the toxicology values /
reference doses for sulfolane derived by ARCADIS U.S., as set
forth in Flint Hills> HHRA, including Appendix H (chronic
reference dose .01 mg/kg/day and subchronic reference dose .1

mg/kg/day)?
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3. Should DEC approve a groundwater cleanup level for sulfolane
at the North Pole Refinery site of 362 pg/L, as supported by Flint
Hills’ HHRA, including Appendix H?

4. In approving a groundwater cleanup level for sulfolane at the
North Pole Refinery site pursuant to AAC 75.345(b)(2), should
DEC fully consider all materials submitted by Flint Hills in its
HHRA, and state its reasoning and rationale for its decision?

5. Was DEC wrong in concluding that the approach taken in
Chapter 4 of Flint Hills’ HHRA is not an approach authorized by
DEC regulations or risk assessment guidance, wrong in
excluding Chapter 4 from DEC’s consideration on that basis, and

wrong in selecting a cleanup level of 14 pg/L on that basis?

B. Relevance of Each Issue to DEC’s Cleanup Level Decision

Each issue set forth above is directly relevant to DEC’s determination of the
sulfolane groundwater cleanup level at the North Pole Refinery under 18 AAC
75.345(b)(2). Issues 2, 3 and 5 are specific elements of the decision that is described
in Issue 1, and Issue 4 addresses DEC’s process for reaching a decision on the cleanup

level.
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C. Estimate Of Time Needed For Hearing

Flint Hills estimates that an adjudicatory hearing on the issues raised in this

request would take approximately 6 to 8 days.

V. REASONS THAT A HEARING SHOULD BE GRANTED

DEC regulations authorize responsible parties to propose a cleanup level. Flint
Hills participated in this process in good faith, submitting a comprehensive analysis of
sulfolane toxicity, and proposing a conservative alternative cleanup level supported
by good science. Eighteen months later, DEC summarily rejected Flint Hills’
submission, without analysis, reasoning or explanation, and ordered Flint Hills to
delete all materials that support a cleanup level other than the one selected by DEC.
DEC adopted a sulfolane cleanup level that is not consistent with best current science.
DEC’s approach produced a cleanup level that is 3000 times below the level where
the most subtle potential adverse effects were not seen in animal studies, and about
11,000 times below the level at which there was even a subtle effect from exposure to
sulfolane in animal studies.”

There is inadequate scientific justification for this sulfolane cleanup level. It
would impose enormous and unnecessary costs on Flint Hills, while providing no

additional benefit to public health or the environment.

2 Ex. A, App. K at pp. 2, 6.
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A. DEC’s 14 png/L Cleanup Level is Not Required by the Applicable
Alaska Regulations

In its November 27 letter, DEC states that the approach taken by ARCADIS in
drafting the HHRA Section 4 is “not an approach authorized by DEC regulations or
risk assessment guidance documents and is, therefore, not approved and should not be
included in the HHRA.”*! The applicable regulations regarding groundwater cleanup

levels states, at 18 AAC 75.345(b)(2):

(2) an approved cleanup level based on an approved site-specific risk
assessment conducted under the Risk Assessment Procedures Manual adopted

by reference in 18 AAC 75.340.

DEC has pointed to nothing in this regulation or the cited Risk Assessment Manual
that supports the conclusion that the approach used in Section 4 of the HHRA is “not
authorized by DEC regulations or risk assessment guidance documents.” In fact, as
discussed later in this brief, the approach taken in Section 4 of the HHRA is

authorized by the regulation and guidance documents.

In its July 19, 2012 letter, DEC stated that an EPA and DEC hierarchy

“identifies use of the PPRTV when no Integrated Risk Information System (“IRIS”)

21 Ex. E.
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value is available.”? As a source for this “hierarchy,” DEC referred to DEC’s draft
Risk Assessment Procedures Manual (November 2011). This draft manual, while
available as a guidance document for ADEC, is not in effect as a regulation. The
applicable Risk Assessment Procedures Manual (2000) (referenced in the regulation
above) does not refer to EPA PPRTV values at all. In addition, the 2011 Draft
Manual does not require rigid application of the PPRTV toxicity values, with no
discretion to use other toxicity values that are supported by science. To the contrary,
relevant EPA guidance describing this hierarchy says that officials have discretion to
take different approaches: “EPA and state personnel may use and accept other
technically sound approaches, either on their own initiative, or at the suggestion of

potentially responsible parties, or other interested parties.”23

22 Ex. B.

2 U.S. EPA, Human Health Toxicity Values in Superfund Risk Assessments,
Directive 9285.7-53 at p. 1 (EPA 2003). DEC cited this publication in its July 19,
2012 letter.

When DEC approved the Work Plan for the HHRA in December 2011, EPA had not
yet issued the PPRTV for sulfolane. The Work Plan recognized that EPA might issue
a PPRTV before ARCADIS finished its work on the HHRA. In that event, the Work
Plan did not direct ARCADIS to simply adopt the PPRTV toxicity value and proceed
to calculate the cleanup level on that basis. To the contrary, the Work Plan said that if
EPA issued a PPRTV, ARCADIS would evaluate the toxicity value derived by EPA,
but that toxicity criteria for sulfolane developed by other reputable entities would also
be reviewed. Second Revision, Work Plan to Conduct a [HHRA], Dec. 2011, at pp.
36-37. That is what ARCADIS did.
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Based on all the above, DEC’s statement that Section 4 of the HHRA is
contrary to DEC regulations is wrong. Reliance by DEC on such a regulatory

interpretation to support its 14 pg/L cleanup level is, therefore, not appropriate.

B. DEC Refused to Consider Relevant Scientific Information
Concerning the Cleanup Level for Sulfolane, and Rejected
Proposed Alternative Cleanup Levels Without Stating Any Basis for
Its Decision

1. Flint Hills Followed DEC Regulations and Process to Arrive
at a Cleanup Level for Sulfolane

DEC regulations provide two relevant alternatives for determining
groundwater cleanup levels. The first alternative is for DEC to go through a
rulemaking process and set a groundwater cleanup level which is then included in 18
AAC 75.345(b)(1), Table C. The second option (discussed in Section V.A above) is
for a responsible party to conduct a risk assessment and for DEC to approve a site-
specific cleanup level based on an approved site-specific assessment conducted under
the Risk Assessment Procedures Manual adopted in 18 AAC 75.340.

18 AAC 75.345(b)(2).**

Notably, the site-specific option is available even if Table C states a value. In
that situation, the responsible party can still seek approval of an alternative
groundwater cleanup level. Here, however, section 345(b)(1) and Table C simply did

not apply, because Table C does not have a published value for sulfolane. In other

24 A third option in the regulation is not applicable here. 18 AAC 75.345(c).
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words, because DEC has not established a cleanup value by rulemaking, the sulfolane
cleanup level at the North Pole refinery site must, necessarily, be established through

an approved risk assessment.

Flint Hills followed DEC’s regulations and procedures in good faith, to
propose a cleanup level for sulfolane at the North Pole refinery. Flint Hills hired
experienced experts at ARCADIS to assist Flint Hills in submitting materials to DEC,
including a HHRA. In 2011, ARCADIS participated in extensive discussions with

DEC, and submitted a Risk Assessment Work Plan that DEC approved.

On May 23, 2012, Flint Hills submitted a 746-page HHRA, prepared by
ARCADIS.?” The HHRA included reports from ARCADIS’s principal toxicologist,
Dr. Brian Magee, and Dr. William Farland, former EPA Deputy Assistant
Administrator for Science.?® The ARCADIS HHRA analyzed all available data
concerning potential human health risks attributable to sulfolane exposure. This
report included extensive and careful assessment of the toxicological data, and
addressed the ways this data had been evaluated by other experts and regulatory

agencies.

5 Ex. A.
26 Ex. A, Apps. H, K.
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As part of its analysis, ARCADIS analyzed a report that had been issued four
months earlier (January 2012), by the EPA’s Superfund Health Risk Technical
Support Center entitled “Provisional Peer-Reviewed Toxicity Values for Sulfolane.”
This PPRTV report was prepared by a contractor hired by EPA. EPA’s PPRTV
report did not involve any new testing of how sulfolane affects animals or humans.
The EPA process simply analyzed prior studies and data, and from these studies and
data reached conclusions about provisional reference doses for sulfolane. A chronic
provisional reference dose of .001 mg/kg/day and a subchronic reference dose of .01
mg/kg/day were identified.?” In the PPRTYV report, these values were not translated

into cleanup levels for sulfolane.

It is important to note that EPA PPRTV reports are not the primary (nor the
most thorough) review done at the EPA to set toxicity values. The provisional
reference doses are used by EPA to set Regional Screening Levels (“RSLs”) for
purposes of the Superfund Chemical Data Matrix, where they are used as a screening
tool to identify potential chemicals of concern at sites that may warrant additional

investigation. Per EPA itself, it should be emphasized that RSLs “are not cleanup

27 The reference dose is an estimate of a daily oral exposure to the human population
that is likely to be without an appreciable risk of deleterious effects during a lifetime.
EPA, Risk Assessment, Step 2 - Dose Response Assessment, at epa.gov.
riskassessment/dose-response.htm.
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standards” and are meant for use in preliminary assessments.

http://www.epa.gov/reg3hwmd/risk/human/rb-concentration table/usersguide.htm.28

In its report, ARCADIS fully considered the EPA PPRTV work. Based on its
independent review of the data and relevant scientific principles, ARCADIS
concluded that it was unable to endorse the provisional reference doses set forth in
EPA’s PPRTV Report (for detailed reasons set forth in the HHRA, including
Appendices H and K).* ARCADIS made an independent derivation of reference
doses for sulfolane in accordance with the best available science, and EPA guidance.3 0
ARCADIS determined a chronic reference dose for sulfolane of .01 mg/kg/day, and a

subchronic reference dose of .1 mg/kg/day.31 From these reference doses, ARCADIS

developed groundwater cleanup levels for sulfolane.”

In the HHRA, ARCADIS presented three alternative sulfolane cleanup levels.

28 Similarly, the federal Agency for Toxic Substances and Disease Registry (February
10, 2010 and May 2, 201 1% issued two Health Consultations setting a “public health
action level” for sulfolane. This type of value is intended to serve as a screening tool
to help decide whether to more closely evaluate exposure to a substance, but is not
meant for use in conducting human health risk assessments or setting cleanup levels.
Ex. A, App. H, Magee Report at pp. 2-3. The second ATSDR report identified
screening {)evels for sulfolane of 70 pg/L (adults), 32 pg/L (children) and 20 pg/L
(infants). Serious deficiencies in the study used as the %asis for the ATSDR level
were identified by both ARCADIS and the EPA.

29 Ex. A at p. 96 and App. H, Magee Report at p. 1.
39 Ex. A at pp. 93-97 and App. H.

STEx. A at p. 96 and App. H.

2 Ex. A at p. 123 and Table 5.2.
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One alternative is based on the provisional toxicity values in the EPA PPRTV Report.
The other two alternatives reflect the toxicity value for sulfolane determined by
ARCADIS based on the best available science and EPA guidance, as set forth in the
HHRA. The three alternative sulfolane cleanup levels are set forth in the table below.
The sulfolane cleanup levels in column A reflect the provisional toxicity values in
EPA’s January 2012 report. The sulfolane cleanup levels in columns B and C reflect

the toxicity values derived by ARCADIS.»

SUMMARY OF ALTERNATIVE CLEANUP LEVELS

A B C
ACL -
Receptor ACL - ARCADIS ACL -
PPRTV Comparative ARCADIS
Scenario Scenario Scenario
Infant (0-1 yr.) — 64 pg/L 637 pg/L 664 ng/L
Subchronic
Child (1-6 yrs.) — Chronic 14 pg/L 145 pg/L 155 pg/L
Child (1-6) yrs. — -- -- 1,550 pg/L
Subchronic
Adult — Chronic 34 pg/L 343 pg/L 362 pg/L

PERKINS COIE LLP
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3 Ex. A at p. 123 and Table 5.2. More specifically, the PPRTV Scenario in Column
A pairs the EPA-derived toxicity value with exposure parameters selected by DEC.
The ARCADIS Comparative Scenario in Column B pairs the toxicity value derived
by ARCADIS with DEC’s exposure parameters. The ARCADIS Scenario in Column
C uses the toxicity values and exposure parameters derived by ARCADIS to reflect
best science and guidance.
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2. DEC Rejected the Sulfolane Toxicity Values and Cleanup
Levels Proposed by Flint Hills Without Analysis or
Explanation

Less than 60 days after Flint Hills submitted its HHRA, DEC issued a one-
page letter dated July 19, 2012.3* Although this letter acknowledged that DEC was
still in the process of reviewing the HHRA, DEC went on to assert that EPA’s
PPRTV should be used to finalize the HHRA, and that the Feasibility Study for the
site should use 14 pg/L as “an applicable or relevant or appropriate requirement and
in development of remedial action objectives and evaluation of remedial options.”
This one-page letter did not discuss or analyze any of the scientific analysis submitted
by Flint HillsARCADIS. It did not state any rationale for directing Flint Hills to use
14 pg/L as the sulfolane cleanup level, and did not explain any rationale for its failure
to consider (much less reject) the alternative cleanup levels for sulfolane presented in
the HHRA.

Sixteen months later, on November 27, 2013, DEC issued a two-page letter to
Flint Hills concerning the HHRA, along with DEC’s comments on the document.”
DEC’s November 27, 2013 letter stated that DEC had now completed its review of
the HHRA. As noted in Section V.A above, DEC rejected the entire section of the

HHRA that discussed alternatives to the provisional sulfolane toxicity values stated in

¥ Ex. B.
35 Bx. E.
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the EPA’s PPRTV and alternatives to DEC’s exposure assumptions, and DECF
rejected all alternatives to the 14 pg/L cleanup level for sulfolane. Concurrent with its
rejection of all contrary data and analysis, DEC stated that it “finds that the
groundwater alternative cleanup level for sulfolane derived in Chapter 5 [of the
HHRA] of 14 pg/L based on the risk characterization in Chapter 3 [of the HHRA] is
protective of human health, safety and welfare, and of the environment, and approves

the HHRA” on that basis.*

Despite the passage of 16 months since its July 2012 letter, and despite the
statement that DEC has now completed its review of the HHRA, DEC’s November 27
letter contains no discussion of any reasoning behind DEC’s decision on the
applicable toxicity value, its choice of exposure assumptions, or its adoption of 14
ng/L as the alternative cleanup value. The November 27 letter is conclusory, and
contains no explanation of the agency’s rationale other than an erroneous statement

that the approach is not authorized by DEC regulations and assessment guidance.

A table of comments attached to the November 27 letter provides no further

analysis or explanation for DEC’s rejection of the toxicity values doses derived by

36 Note that this letter was received by Flint Hills just two and a half weeks before
major reports were due to DEC. These reports had to use a cleanup level for analysis.
The letter gave Flint Hills’ consultants no time to address the DEC demands in the
November 27" letter. The reports due to DEC on December 20" are the Onsite and
Offsite Site Characterization Reports and the Conceptual Site Model.
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ARCADIS, or the alternative cleanup levels proposed in the HHRA.*” DEC simply
repeated its summary rejections, based on the directives DEC issued in July 2012
(before it had completed its review of the HHRA). DEC explicitly stated that it will
not comment on the portions of the HHRA that are contrary to its thinking. As the
following comments demonstrate, rather than address and analyze those portions of
the HHRA that do not support its decision, DEC simply ordered them expunged from

the record, as if they never existed:

[DEC’s July 19 2012] letter should be referenced and all
references to a range of potential ACLs at the site must be
removed. The ARCADIS Comparative Scenario, as
presented in Chapter 4 of the HHRA, is not acceptable or
approved by DEC.

Chapter 4, including supporting appendices . . . shall not
be included in the HHRA. The approach taken in Chapter
4, as well as supporting appendices, is not an approach
supported by DEC regulations or guidance documents and
is, therefore, not approved. No additional comments will
be made on these sections of the HHRA.

Chapter 5 of the HHRA must only include alternative
cleanup levels (ACLs) derived using the reference dose
from the [US EPA’s] Provisional Peer-Revised [sic]
Toxicity Value (PPRTV) for Sulfolane (dated January 30,
2012) and the DEC approved exposure assumptions. The
appropriate ACL for sulfolane in groundwater is 14 pg/L,
derived from the PPRTV RfD and the DEC-approved
exposure assumptions.

TEx. E.
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Derivation of an alternative reference dose for sulfolane is
not supported by DEC. The memo by Dr. Brian Magee
must be removed from this appendix. No further
comments on the memo from this appendix will be made.
Reference to this memo must be eliminated from the
sulfolane toxicology profile included in this appendix.

DEC’s statements in its November 27 letter and comments vividly demonstrate
why an administrative hearing is needed. Instead of addressing the information
submitted by Flint Hills and stating reasons for its decisions, DEC simply ordered all
inconvenient or conflicting data removed from the record, and directed compliance
with a cleanup level stated in the letter. This kind of unsupported agency decision-

making cannot be sustained.”®

3. The Cleanup Level Selected By DEC Is Not Supported By
Best Current Science

DEC’s selection of 14 pg/L as the groundwater cleanup level is not consistent
with current EPA guidance or best science and policy decision-making, and is
contrary to the sound approach taken in several other jurisdictions that have
considered sulfolane exposure limits. The Commissioner should order a hearing to

evaluate the appropriateness of the 14 pg/L limit.

38 «“The very essence of arbitrariness is to have one’s status redefined by the state
without an adequate explanation of its reason for doing so.” Ship Creek Hydraulic
Syndicate v. State, 685 P.2d 715, 717 (Alaska 1984) (quoting Rabin, 44 U.Chi.L. Rev.
60, 77-78 (1976)). See also Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 822 &
n. 4 (Alaska 1997) (reversing DNR decision).
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a. DEC Imposed EPA’s Provisional Toxicity Value
Without Good Scientific Reason

At the core of DEC’s error is its reliance on the provisional toxicity value
determined through an EPA process designed to set screening levels for Superfund
sites. There is a ten-fold difference between these screening levels (a chronic value
of .001 mg/kg/day, and a subchronic value of .01 mg/kg/day) and the oral reference
doses derived by ARCADIS and fully supported by other independent studies: .01

mg/kg/day for chronic exposure, and .1 mg/kg/day for subchronic exposures.

A major reason for the difference is explained by Dr. Brian Magee, in
Appendix H to the HHRA.* He observes that EPA reached its conclusion on the
reference doses by emphasizing an approach that used the “no observed adverse effect
level” (NOAEL) for sulfolane to determine the reference dose, rather than using a
“henchmark dose modeling” approach that is preferred as the current standard and is
recommended in EPA’s own guidance.40 There are serious limits to the NOAEL
approach, including its dependence on the placement of the particular doses tested in

the studies: gaps between doses can lead to large exposure ranges that are not

% Ex. A., App. H, Magee Report. See also Ex. A at p. 96.

“ Ex. A, App. H, Magee Report at p. 8. In general terms, a “No-Observed-Adverse-
Effect Level” (NOAEL) is the highest exposure level at which no statistically or
biologically significant increases are seen in the frequency or severity of adverse
effect between the exposed population and the control population. EPA, Risk
Assessment, Step 2 - Dose Response Assessment, at epa.gov. riskassessment/dose-
response.htm.
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characterized for risk. In contrast, benchmark dose modeling uses all the data and
provides an estimate of the entire dose-response curve. EPA said that it did not use
the benchmark dose modeling approach in the sulfolane PPRTV because of a lack of
“fit” with the data, but EPA failed to use a standard, current statistical technique that
would have enabled EPA to achieve the desired “fit” for use of the benchmark dose
modeling approach.41 When ARCADIS used this statistical technique, ARCADIS
obtained an “excellent fit” for the sulfolane data.* EPA itself has used this statistical
technique, and in a situation very similar to the data set presented for sulfolane.”
This standard technique would have allowed EPA to use the preferred benchmark
dose modeling approach, as demonstrated by ARCADIS and others. Applying the
benchmark dose approach yields more accurate values, in this case significantly
higher than the provisional reference doses produced by using the NOAEL data.
These higher reference doses translate into a significantly higher groundwater cleanup

level for sulfolane, while still being fully protective of the public health.

In calculating the provisional reference dose, EPA also applied the maximum
“uncertainty factor” allowed by EPA guidance. The combination of using a “NOAEL”

level as a starting point, and then applying a high (maximum) uncertainty factor

41 This statistical technique involves logarithmic transformation of the data.
2 Ex. A at 96.

 Ex. A, App. H, Magee Report at p. 8.
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produces an excessively conservative cleanup level. A safe drinking water value
based on these calculations is 3000 times below the level where the most subtle
potential adverse effects were not seen in animal studies, and about 11,000 times
below the level at which there was even a subtle effect from exposure to sulfolane in
animal studies.* There is inadequate scientific justification for this cleanup level.
DEC’s directive to use 14 pg/L as the sulfolane cleanup level is scientifically
unsupportable for an additional reason. DEC’s 14 pg/L cleanup level is based on a
chronic exposure scenario for a child. This means that in setting the cleanup level,
DEC assumed that a person exposed to sulfolane would have a child’s body weight
throughout their entire lifetime. DEC should have determined the cleanup level based
on chronic exposure for adults, because the chronic exposure value for adults is
developed in a way that fully accounts for children or sensitive populations.45 The

most current DEC guidance recommends an adult scenario to derive cleanup levels

“Ex. A, App. K at pp. 2, 6.

4 As Dr. Farland explained, consideration of sensitive populations, including
children, is built into the process of setting an oral reference dose for exposure to a
chemical. Therefore, unless there are special considerations of risk to developing
children posed by a particular chemical, a scenario using an adult body weight for
chronic exposure is considered to be protective of human health. The sulfolane
database reveals no special risks for children, meaning that an adult scenario is
appropriately health protective. Exhibit A, App. K atp. 7. See also Ex. A at pp. 62
and 118.
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for non-carcinogenic chemicals, which is consistent with calculations used by USEPA

and states in accordance with the Safe Drinking Water Act.*

b. Other Scientists and Regulators Support the Cleanup
Levels Proposed by Flint Hills.

ARCADIS is not alone in its evaluation of the toxicity of sulfolane and

development of acceptable cleanup levels. To the contrary, EPA’s provisional

_ toxicity values and DEC’s sulfolane cleanup level (14 pg/L) are inconsistent with

determinations made by other regulatory bodies, by a significant margin. Four other
evaluations have reached essentially the same conclusion as ARCADIS with respect
to the chronic toxicity value/reference dose for sulfolane, .01 mg/kg/day, and reached

similar conclusions regarding the cleanup level for sulfolane in groundwater:47

e Texas: In 2011, the Texas Commission on Environmental Quality
(“TCEQ”) identified a chronic response dose of .013 mg/kg/day, which
TCEQ translated in 2012 to a 320 pg/L groundwater cleanup level. The
toxicity value of .013 can be rounded to .01, which is the same chronic

dose value identified by ARCADIS.

46 7/18/12 Alternative ACL Calculation for Sulfolane in Groundwater, Dr. Brian
Magee, pp. 2, 4.

“TEx. C and Ex. A, App. H, Magee Report.
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e British Columbia Ministry of Water, Land and Air Protection: The

British Columbia Ministry arrived at a toxicity value of .0097
mg/kg/day, which can be rounded to .01, the same value derived by
ARCADIS. This value was used to set a 260 pg/L drinking water

guideline for children and a 460 pg/L guideline for adults.

e Canadian Council of Ministers of the Environment: The CCME also

identified a toxicity value of .0097 mg/kg/day, which can be rounded

to .01 mg/kg/day--again, the same value identified by ARCADIS.

o ToxStrategies: Sulfolane analysis by ToxStrategies (2012) derived a

“lowest, most conservative” value of .01 mg/kg/day, the same level as
proposed by ARCADIS. This translates to a cleanup level of 365 pg/L.
ToxStrategies’ work has been published in a peer-reviewed journal. C.

Thompson, et al., 33 Journal of Applied Technology 1395 (Dec. 2013).

In summary, in each instance these regulators or scientists arrived at a chronic
toxicity value for sulfolane that is essentially the same as the toxicity value
determined by ARCADIS, and submitted by Flint Hills. From these toxicity values,
regulators determined cleanup levels for sulfolane similar to the 362 ng/L level
proposed by ARCADIS, and certainly multiple times higher than the 14 pg/L level

imposed by DEC. The scientific data presented by ARCADIS on behalf of Flint Hills

PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

43568-0011/LEGAL28672051.10 29






PERKINS COIE LLP

1029 West Third Avenue, Suite 300
Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

and the consistent results reached by other scientists and regulators raise serious
questions about DEC’s adoption of a standard developed by EPA and demonstrate a
basis for the Commissioner to order a hearing to evaluate this evidence, and determine

a cleanup level for sulfolane.

4. DEC’s Arbitrary And Unexplained Decision To Choose 14
1G/L as the Sulfolane Cleanup Level Will Impose Enormous
and Unnecessary Cleanup Costs

Selection of the proper ACL for sulfolane in groundwater is central to the
future direction of the NPR cleanup. Tens of millions of dollars and decades of future
effort will be wasted if DEC adopts an unjustifiably low cleanup level. According to
Alaska regulations and DEC guidance, the cleanup level is meant to reflect risk-based
considerations for human health and the environment. When the cleanup level is
derived through choices made in the absence of good scientific reasons, the result may
alarm the public, require unnecessary controls, and impact property values and
population growth without providing any more protection for the public health than

would a carefully derived, data-supported value.

The 362 pg/L cleanup level proposed by Flint Hills is protective of human
health and the environment, by a significant margin, and no additional protection
would be gained by selecting an artificially low standard set through choices that do
not reflect the science and data. As noted above, comparable numbers have already

been adopted in other jurisdictions. The selected standard will dictate the scope of
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remedial alternatives that are considered during the Feasibility Study (FS) process,
which is currently scheduled for draft submittal to DEC by June (onsite) and July
(offsite) 2014. The cleanup level will also substantially affect the scope of
groundwater monitoring required in the short and long term. The cleanup level not
only affects the scope of groundwater monitoring and cleanup, but also the soil
cleanup level, which is derived from the groundwater cleanup level. Ultimately, the
groundwater cleanup level will be a central consideration in determining where future
cleanup actions will take place and how long they will last. These decisions will be
made in the Cleanup Plans that are currently due in draft form to the DEC by
November (onsite) and December (offsite) 2014. Because the majority of
groundwater impacts at the site are greater than DEC’s stated 14 ug/L cleanup level,
the standard, if applied, is expected to drive the expenditure of substantial resources to
achieve this artificial standard with no meaningful additional level of protection to

public health or the environment.

3. Due to Steps Already Taken by Flint Hills to Protect
Residents From Any Risk from Sulfolane Exposure, DEC has
Time to Properly Evaluate the Cleanup Level at the Site.

DEC may oppose a hearing on grounds that a hearing to address the cleanup
level will delay completion of other steps in the cleanup planning sequence, and thus
ultimately delay cleanup activities. Flint Hills disagrees. First, any problem with

timing is DEC’s own making. Flint Hills submitted the HHRA to DEC in May 2012.
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DEC took 18 months -- until November 2013 -- to issue a decision on the HHRA.
Second, as detailed below, because Flint Hills has acted affirmatively to protect the
public health and limit off-site migration, the sulfolane contamination situation is
stabilized, and delay in commencing further cleanup activity poses no threat to people
or the environment. This means there is time to make a reasoned determination about
the right cleanup level for sulfolane, before embarking on extraordinarily expensive

cleanup activities that offer no meaningful added protections for public health.

a. Groundwater Extraction and Treatment

Flint Hills is currently operating a groundwater extraction system that removes
groundwater from remediation wells on the facility, treats the extracted groundwater,
and discharges the treated water into the South Gravel Pit. Approximately 155
million gallons of groundwater were extracted and treated in 2013 (through
September). The groundwater extraction system is capturing the bulk of the

sulfolane-impacted groundwater coming from sulfolane source areas at the site.

In response to the discovery of sulfolane impacts in groundwater, Flint Hills
completed extensive upgrades to the groundwater extraction system since 2009 to
increase the remediation efficacy, expand the width and depth of capture and increase
operational efficiency. In addition to treating sulfolane, the groundwater extraction
system is also recovering light non-aqueous phase liquid and petroleum hydrocarbon-

impacted groundwater.
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A groundwater extraction system expansion is underway and additional
groundwater extraction wells and a second treatment system will be installed to the
west of the current groundwater extraction well network. With that expansion, the
remediation system design will offer comprehensive capture and treatment of
sulfolane and all other COCs in groundwater from all identified sources within the
refinery property. The system expansion is scheduled to be operational by the summer

of 2014.

b. Alternative Water Solutions Program

Flint Hills immediately began sampling private wells of residents and
businesses near the NPR upon detection of sulfolane in an offsite monitoring well in
October 2009. Alternative drinking water sources were provided to those with
impacted wells. Approximately 800 private wells have been sampled and 354 have
contained sulfolane as of September 2013. Flint Hills additionally offered to collect
samples from garden wells for property owners and properties within the zone of
detectable sulfolane concentrations area were offered an outside hose spigot
connected to the property’s city-water system or were offered a bulk tank for

gardening.

Flint Hills has completed the following mitigation actions to address potential

drinking water risks associated with offsite dissolved-phase sulfolane impacts:
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e Replaced municipal wells owned by the City of North Pole that were

affected by sulfolane.

e Extended municipal water service to residents within the City of North

Pole service area.

e Provided alternative water solutions to approximately 350 residences

and businesses with wells that have tested positive for sulfolane.

o As of September 30, 2013, Flint Hills has installed and maintains

158 point of entry (POE) treatment systems;

o 113 bulk water tanks have been installed;

o 32 properties have chosen ongoing bottled water service as their

permanent solution; and

o 48 garden tanks have been installed for those outside the City’s

water main system.

e Established a buffer zone around the known extent of sulfolane where
private wells have been sampled and bottled water is provided as a

precautionary measure to prevent exposure to sulfolane.
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VI. PROPOSED ALTERNATIVES TO DEC’S DECISION
Pursuant to 18 AAC 15.200(a)(3)(D), Flint Hills requests that DEC accept the

toxicology values / reference doses for sulfolane derived by ARCADIS, set forth in
Flint Hills’ HHRA, including Appendix H (chronic reference dose .01 mg/kg/day and
subchronic reference dose .1 mg/kg/day), and accept a cleanup level for sulfolane at

the North Pole Refinery site of 362 pg/L.

VII. CONCLUSION

For the foregoing reasons, Flint Hills respectfully requests that the

Commissioner grant its Request for an Adjudicatory Hearing.

DATED: December 20, 2013.

PERKINS COIE LLP

By: i fff QJ/QJ

Eric B. Fjelstad, Alaska BAr No. 9505020
EFjelstad@perkinscoie.com

James N. Leik, Alaska Bar No. 8111109
JLeik@perkinscoie.com

Attorneys for Requestor

43568-0011/LEGAL28672051.10 35







BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA

IN THE MATTER OF:

CONDITIONAL APPROVAL OF REVISED
DRAFT FINAL HUMAN HEALTH RISK
ASSESSMENT, FLINT HILLS RESOURCES
ALASKA, LLC, NORTH POLE REFINERY
(NOVEMBER 27, 2013)

PERKINS COIE LLP
1029 West Third Avenue, Suite 300

Anchorage, AK 99501-1981
907.279.8561 / Facsimile 907.276.3108

REQUEST FOR STAY

Pursuant to 18 AAC 15.210, Requestor Flint Hills Resources Alaska, LLC,
hereby requests that the Commissioner of the Department of Environmental
Conservation (DEC) issue a stay during the pendency of Flint Hills’ Request for
Adjudicatory Hearing concerning the groundwater cleanup level for sulfolane
applicable to Flint Hills Resources Alaska, LLC, North Pole Refinery, File No.
100.38.090. Flint Hills requests that the stay abate the following activities:

1. Completion of a revised Human Health Risk Assessment (HHRA) as
directed by DEC in its November 27, 2013 letter to Flint Hills.

2. Preparation or revisions of onsite or offsite feasibility studies, site
characterization reports or cleanup plans, as directed by DEC in its July
25, 2013 letter to Flint Hills.

3. Remedial actions, except: (a) ongoing implementation of the Alternative
Water Solutions Program — Management Plan with the most recent
revisions submitted to DEC in December 2013; (b) operation of the
current onsite groundwater remediation system and existing light non-
aqueous phase liquid recovery efforts; (c¢) expansion of the groundwater
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extraction system as set forth in the Revised IRAP Addendum submitted
to DEC in July 2013; and (d) groundwater monitoring.

This Request for Stay is accompanied by a memorandum of law describing the
reasons for granting a stay.

DATED: December 20, 2013.

PERKINS COIE LLp

o e & ot

Eric B. Fjelstad, AlaskaBar No. 9505020
EFjelstad@perkinscoie.com

James N. Leik, Alaska Bar No. 8111109
JLeik@perkinscoie.com

Attorneys for Requestor
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BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA

IN THE MATTER OF:

CONDITIONAL APPROVAL OF REVISED
DRAFT FINAL HUMAN HEALTH RISK
ASSESSMENT, FLINT HILLS RESOURCES
ALASKA, LLC, NORTH POLE REFINERY
(NOVEMBER 27, 2013)

MEMORANDUM IN SUPPORT OF REQUEST FOR STAY

Flint Hills Resources Alaska, LLC (Flint Hills) has filed a Request for
Adjudicatory Hearing to address DEC’s determination of the groundwater cleanup
level for sulfolane at the North Pole Refinery (NPR). The resolution of this issue, and
the resulting alternative cleanup level (ACL), will shape all future evaluations and
decisions about how, where, and to what degree sulfolane cleanup is needed at the
NPR. Per Alaska regulations and equitable considerations, it is critical for DEC to set
an ACL that is tied to a data-supported, science-based evaluation of potential risk.
DEC’s task is to get the right answer. There is time to arrive at that answer after a full
and fair hearing because Flint Hills has already taken affirmative and effective steps
to protect public health, and these initiatives will continue while the ACL appeal is

pending.! More specifically, during the pendency of the appeal, Flint Hills will

: As Flint Hills has emphasized to the State of Alaska, Williams Alaska Petroleum Inc. and its affiliates
(“Williams”) and the State of Alaska itself are liable parties and bear responsibility for contamination issues at
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continue to supply alternative water solutions to offsite residents and monitor the
groundwater on and off the refinery to be sure any changes in conditions are
evaluated. In addition, Flint Hills will continue to operate, and in 2014 expand, the
onsite remediation system that is designed to stop the migration of detectable
sulfolane and other contaminants of concern (COCs) from identified sources at the
refinery. With these protections, there is no reasonable basis for DEC to require the
additional work that would be connected to the disputed 14 pg/L cleanup level while
Flint Hills challenges DEC’s view of that cleanup level on the legal and scientific

merits. This Request for Stay should be granted.

L. SCOPE OF THE REQUESTED STAY

Flint Hills requests that the following activities be stayed until the time that the
Commissioner renders a decision on the groundwater cleanup level for sulfolane at
the NPR site, or if applicable, until the time that the matter has been fully and finally
resolved upon remand to DEC:

1. Completion of a revised HHRA as directed by DEC in its
November 27, 2013 letter to Flint Hills.

2. Preparation or revisions of onsite or offsite feasibility studies, site
characterization reports or cleanup plans, as directed by DEC in its
July 25, 2013 letter to Flint Hills.

the North Pole Refinery and surrounding areas. Flint Hills strongly believes that the funding of the work and
the carrying out of the work must be allocated between the parties according to their respective liabilities.
Nothing in this request for stay and the associated hearing request should be construed as a change in Flint
Hills’ position or a waiver of, or intent to waive, any of Flint Hills’ rights.
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II.

iIlL.

3. Remedial actions, except: (a) ongoing implementation of the Alternative

Water Solutions Program — Management Plan with the most recent
revisions submitted to DEC in December 2013; (b) operation of the
current onsite groundwater remediation system and existing light non-
aqueous phase liquid (LNAPL) recovery efforts; (c) expansion of the
groundwater extraction system as set forth in the Revised IRAP
Addendum submitted to DEC in July 2013; and (d) groundwater
monitoring.

LEGAL STANDARD

The following factors apply to determining a stay under 18 AAC 15.210:

(M

)

3)

the relative harm to the person requesting the stay, the permit applicant,
and public health, safety, and the environment, if a stay were granted or
denied;

the resources that would be committed during the pendency of
proceedings under this chapter if a stay were granted or denied; and

the likelihood that the person requesting the stay will prevail in the
proceedings on the merits.

18 AAC 15.210(a).

ARGUMENT

A

The Analysis of Relative Harm Favors A Stay

1. Issuance of a Stay is Necessary to Avoid Activity and
Expenses that May be Unnecessary, Misdirected or Wasteful
if Undertaken Before the Cleanup Level is Decided

The scope of Flint Hills’s proposed stay is limited to actions that depend

directly upon the resolution of the appropriate ACL. The requested stay is designed

to ensure protection of public health and to limit the waste of resources while the

merits of the ACL dispute are decided. Granting Flint Hills’ request will operate to
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protect all responsible parties from incurrence of such costs.
a. HHRA Revisions should be Stayed
Flint Hills seeks a stay of DEC’s November 27, 2013 directive to revise the
HHRA to include information only relevant to the 14 pg/L ACL and expunge any
scientific data or analysis to the contrary. This directive is at the heart of the hearing
request and compliance with DEC’s improper directive should be stayed. While this
dispute is being resolved, Flint Hills should not have to choose between non-
compliance with a directive that is not well-grounded in science, versus potential
waste. Flint Hills estimates that it will cost $50,000 to revise the HHRA, which
would be wasted if Flint Hills proceeded with preparing it using the wrong ACL.
b. Feasibility Studies should be Stayed
Flint Hills cannot properly complete the onsite and offsite feasibility studies
without knowing the appropriate groundwater ACL. The feasibility study process
evaluates potential cleanup options based on how those options contribute to attaining
cleanup goals, one of which is the applicable groundwater cleanup standard. The
choice of cleanup options and the evaluation of how and where they could be applied
will depend on knowing the cleanup goals. Those goals will remain uncertain while
this dispute about the proper ACL is being resolved. Again, Flint Hills should not
have to choose between not complying with DEC’s directive to prepare feasibility

studies by June and July 2014, or risk preparing them using a cleanup standard that
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may change. Flint Hills estimates it would cost approximately $675,000 to prepare
those studies, which money would be wasted, along with DEC’s resources, if the
studies were to be prepared using the wrong standard.
C. Remedial Activities should be Stayed

Flint Hills also should not be required to proceed with developing site cleanup
plans, revising Site Characterization Reports or the Conceptual Site Model, or
implementing remedial actions beyond the interim actions currently in place while the
cleanup standard is in dispute. DEC has approved the necessary interim remedial
actions, which include providing alternative water to impacted residents and
extracting and treating groundwater using the onsite remediation system. Flint Hills
will continue with those activities during a stay. The necessity and scope of any
further remedial actions should be addressed in the feasibility study process, which
for the reasons discussed above, should not proceed while the ACL is in dispute.
Flint Hills would be irreparably harmed by wasting substantial resources if it were to
engage in cleanup efforts that were targeted on the wrong standard. DEC’s resources

would also be wasted.

2. The Requested Stay Will Not Harm the Public or the
Environment

Staying DEC’s enforcement of a 14 pg/L sulfolane ACL will not result in harm
to the public because during the stay, Flint Hills will, as discussed below, continue

programs and activities that are protective of human health and the environment,
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including the alternative water solutions program and groundwater remediation.
a. Alternative Water Solutions

During the stay, Flint Hills will continue to provide alternative water solutions
(AWS) to affected residents as set forth in the Alternative Water Solutions Program —
Management Plan, submitted to DEC on December 19, 2013, which incorporates
changes to address DEC comments to the July 2013 draft. The AWS program not
only provides for the protection of currently impacted residents, but also for the
identification and protection of residents—through residential sampling—who are not
yet impacted but may be in the future. By continuing the AWS program throughout
the stay, Flint Hills will assure that all residents are protected from exposure to
sulfolane in drinking water at any detectable level, which is below even the cleanup
standard that DEC seeks to impose.

Flint Hills’s commitment to provide alternative water has been, and continues
to be, significant. The AWS program quickly evolved since the initial detection of
sulfolane in an offsite monitoring well in October 2009. Flint Hills quickly began
surveying potential receptors and then sampling private wells near the NPR.
Residents with impacted wells were immediately provided with bottled water, and
later, a long-term AWS.

Most residents whose wells are affected now were enrolled early in the

program, and have been receiving replacement water for years. As of September 20,

43568-0011/LEGAL28755580.5 -6-
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2013, approximately 800 private wells have been sampled and 354 of them have
contained detectable sulfolane. Flint Hills committed substantial resources to
engineer and test a new point of entry (POE) treatment system design for individual
properties, which was exhaustively tested and then certified by the Water Quality
Association. These systems have successfully treated over 12 million gallons of
groundwater since their installation. Properties outside the city service area received
individual AWS, as described in Alternative Water Solutions Program — Management
Plan. And to address several properties within the North Pole city limits, Flint Hills
replaced the existing municipal wells and extended municipal water service at a cost
of over $7 million.

All told, Flint Hills has spent approximately over $13 million to-date to design,
develop, install, and operate 158 POE treatment systems, 113 bulk water tanks, 48
garden water tanks, and place 32 properties on long-term bottled water, plus an
additional 240 properties on bottled water with wells that do not yet have a detection
but are located near properties that do. Going forward, Flint Hills estimates that the
costs to operate and maintain the AWS program in 2014 will be approximately
$2,256,000. These efforts will protect the public while Flint Hills and DEC work

through the process of determining the proper ACL.

b. Groundwater Quality Will Continue to Be Monitored
and Improved

Throughout the stay, Flint Hills will also continue its onsite groundwater

43568-0011/LEGAL28755580.5 -7-
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cleanup efforts by continuing to operate the groundwater extraction and treatment
system, recover LNAPL, and proceed to implement the 2014 expansion of the
groundwater remediation program as described in the Revised IRAP Addendum that
was submitted to DEC in July 2013. This commitment is substantial and will assure
that sulfolane and other COCs continue to be removed from the environment during
the stay.

Flint Hills currently recovers groundwater at the refinery using seven recovery
wells and skims LNAPL from the top of the groundwater using manual and
mechanical procedures. Recovered groundwater is treated to remove sulfolane,
hydrocarbons, and any remaining LNAPL. Flint Hills has improved the groundwater
treatment system over time, including installing four new recovery wells in 2013 to
enhance the reach and depth of water captured and treated. The treatment statistics
demonstrate the impact of these improvements: treated groundwater volumes
increased from 69 million gallons in 2009 to over 188 million gallons in 2012, with an
additional 154 million gallons already captured and treated through September 2013.2
The groundwater quality data shows that the system is working. Sulfolane and
dissolved hydrocarbon concentrations are declining in groundwater samples collected
from wells beyond the treatment zone. The concentrations measured in monitoring

wells downgradient of the treatment zone are lower than concentrations upgradient.

2 Third Quarter 2013 Groundwater Monitoring Report at p. 30.
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This data demonstrates that ongoing groundwater extraction is successfully
recovering impacted groundwater and improving groundwater quality beyond the
remediation system.

The final phase of treatment system improvements, which Flint Hills will
continue implementing throughout the stay, involves building a second treatment
system serving two new wells that is designed to capture the western edge of the
onsite sulfolane plume. With that expansion, the remediation system design will offer
comprehensive capture and treatment of sulfolane and all other COCs in groundwater
from all identified sources within the refinery property. Flint Hills proposed those
improvements in the Revised IRAP Addendum in July 2013, and has been working
with DEC since then to complete the final engineering design, secure permitting, and
move to construction in early 2014.

During the stay, Flint Hills will also track remediation performance by
continuing to monitor groundwater treatment rates and chemical concentrations in
monitoring wells. Flint Hills will also test groundwater in additional wells both on-
and offsite to assess whether there are any material changes to the locations or
concentrations of detectable sulfolane and COCs. Under these conditions, the
requested stay will have no impact on the measures that DEC is already requiring of

Flint Hills to protect human health and the environment.

43568-0011/LEGAL28755580.5 -9-
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B. The Commitment of Resources During a Stay Weighs in Favor of
the Requested Stay

There are three components to evaluating the use of resources with and without
a stay, and all three of them weigh in favor of granting it. First, to sustain the
activities described above, Flint Hills will commit substantial people and financial
resources to ensure that public health and the environment are protected during the
stay. In relative terms, Flint Hills will expend far more resources during the stay than
it will defer. Second, the resources that Flint Hills seeks to defer would be wasted if
the stay is not granted and Flint Hills prevails on the merits of the dispute. That waste
would arise if Flint Hills were forced to conduct work using the wrong cleanup
standard, which work would have to be re-done if DEC’s imposed ACL is supplanted.
And third, DEC will preserve its own resources by not going to wasted effort trying to
enforce or oversee the development of a revised HHRA, site investigation, and
implementation of remediation-driven tasks that are based on the wrong ACL.

The resources that would be deferred during the requested stay and saved from

the risk of waste if Flint Hills prevails are estimated, in part, as follows:

Task Estimated Deferral / Potential Waste
Abate preparation of revised HHRA $ 50,000
Abate preparation of onsite and offsite $ 675,000
Feasibility Studies
Abate preparation of onsite and offsite $ 460,000
Cleanup Plans
Abate remediation implementation Unknown — scope dependent
Total $ 1,184,000 +
43568-0011/LEGAL28755580.5 -10-
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As discussed above, with the stay in place, Flint Hills will continue significant
activities related to the site. Under the conditions of the stay as proposed, Flint Hills

projects that in 2014 it will spend $7.2 million for the work it proposes to continue

throughout the stay:

Task Estimated Cost
Alternative Water System Program - $ 2,256,000
operation and maintenance only )
Groundwater remediation system $ 3,190,000
expansion — engineering and construction
Groundwater remediation system $ 458,268

operation and maintenance - not
including expanded portion of system

Groundwater monitoring — includes $ 1,392,576
onsite and offsite

Total $ 7,296,844

This stay request is grounded in Flint Hills’ expectation that its environmental
work at the NPR site will be driven by high quality, science-based decisions about the
relationship between sulfolane exposure and potential risk. This foundational
principle is required by both Alaska regulations and basic fairness. The stay is needed
to allow a pause for careful expert evaluation about these issues, and to assure that
future work will be performed as is necessary and appropriate to protect human health
and the environment. Flint Hills has administered this project with that single goal in
mind, and it now looks to the Commissioner to assure that DEC does the same.

This Request for Stay also is grounded in another notion of fundamental
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fairness: Flint Hills has expended substantial resources to address an environmental
problem caused by Williams, the party that previously operated the refinery, at a time
when the State of Alaska owned the land. Flint Hills has spent over $55 million to
address sulfolane issues since 2009. Some of those costs, but certainly not all of
them, have been reimbursed through insurance. Even so, Flint Hills has depleted a
valuable resource: the insurance is gone and unavailable for any other purpose. Flint
Hills has borne the sulfolane problem on its own, without any meaningful
participation from the party that caused it, or the State of Alaska. Fairness dictates
that Flint Hills be given a meaningful opportunity to avoid unnecessary costs because
Flint Hills has acted purposefully and affirmatively to protect the public health. Flint
Hills should be granted the opportunity for a full and fair DEC review process to

ensure that the most appropriate cleanup standard is implemented at NPR.

C. Flint Hills is Likely to Succeed on the Merits

In support of its Request for Stay, Flint Hills incorporates its Request for
Adjudicatory Hearing and the materials submitted in support of the Request, which

sets forth the reasons relief should be granted on the merits.

IV. CONCLUSION

Flint Hills’ commitments to provide AWS, conduct onsite groundwater
remediation, and monitor groundwater for all COCs during the stay remove any

urgency to proceed with finalization of the outstanding cleanup deliverables. These
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commitments assure that the public will remain safe and that ongoing environmental
cleanup of the groundwater at NPR will continue. If a stay is not granted, Flint Hills
and DEC could both be harmed by wasting substantial resources to perform work
using a cleanup standard that could soon change as a result of Flint Hills’ challenge.
Because Flint Hills is committed to protecting receptors and operating and expanding
the groundwater treatment system during the stay, no reasonable purpose is served by
allowing DEC to enforce the 14 pg/L cleanup standard or require the pursuit of
activities that depend on that standard. For these reasons, Flint Hills respectfully

requests that the stay be granted.
DATED: December 20, 2013.

PERKINS COIE LLP

By: g; = 4’%

Eric Fjelstad, Alaska Baf No. 9505020
EFjelstad@perkinscoie.com

James N. Leik, Alaska Bar No. 8111109
JLeik@perkinscoie.com

Attorneys for Requestor
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BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA
FLINT HILLS RESOURCES ALASKA, LLC,
Requestor,
V.
ENVIRONMENTAL CONSERVATION,
DIVISION OF SPILL PREVENTION

AND RESPONSE.

Respondent.

)
)
)
)
|

ALASKA DEPARTMENT OF )
)
)
)
)
)  DECFile No.: 100.38.090
) |

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF SPILL PREVENTION AND RESPONSE’S OPPOSITION TO
FLINT HILLS’ REQUEST FOR ADJUDICATORY HEARING

Respondent ADEC Division of Spill Prevention and Response (the “Division™)
files this opposition to Flint Hills* December 20, 2013 Request for Adjudicatory Hearing
pursuant fo 18 AAC 15.220(a).! For the reasons set forth below, the Division’s
November 27, 2013 letter is not a final department decision subject td review, so the
request should be denied, and the Division should be permitted to complete its work to
approve or disapprove a final Human Health Risk Assessment (HHRA) and site-specific
cleanup level for sulfolane, Alternatively, the Division’s selection of the EPA Provisional

Peer-Reviewed Toxicity Value (PPRTV) as the toxicity value for sulfolane in

groundwater should be upheld as fully in accordance with the Department’s regulations

1 A notice of the Request for Adjudicatory Hearing was 1ssued on January 17, 2014

under 18 AAC 200(d).
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and guidance and supported by the record of the Division’s consideration of this issue.
Finally, Flint Hills has raised no genuine issues of material facts that would warrant an
adjudicatory hearing on the cleanup level.
L | BACKGROUND FACTS

Throughout its history of operation, the North Pole Refinery (“refinery”) has had
numerous unpermitted reteases of hazardous substances, including benzene, xylenes,
naphthalene, 1, 3, 5-trimethylbenzene (1, 3, 5-TMB), Perfluorooctane sulfonate (PFOS),
perfluorooctanoic acid (PFOA), and sulfolane.” Flint Hills has owned and operated the
refinery for the past ten years.” As owner/operator, Flint Hills is a responsible party for
hazardous substances releases under AS 46.03.822, Flint Hills’ Interim Removal Plans,
Site Characterization Reports, Feasibility Studies and, ultimately, its Cleanup Plans are
required by law to address all of the contaminants of concern at the site. However,
sulfolane has been singled out for the most intensive review because, as of 2009, it was
discovered as a contaminant in hundreds of public and private drinking water wells
downgradient of the refinery property in North Pole, and there was no already established
maximum contaminant level (MCL.) set for sulfolane by the Environmental Protection
Agency (EPA) or any Groundwater Cleanup Level listed by the Department of

Environmental Conservation (DEC) in Table C of 18 AAC 75.345(b)(1).

2 Section 1.2 of the ARCADIS Flint Hills Onsite Site Characterization Report,
North Pole Refinery - 2013 Addendum, contains a listing of the contaminants at the
refinery at 6 (December 20, 2013). A copy of the Onsite Site Characterization Report -
2013 Addendum is attached to this response memorandum as Exhibit 1.

. Prior to Flint Hills’ ownership, Williams Alaska Petroleum and its predecessors in

interest had owned and operated the refinery since its startup in 1977.

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
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There have been a number of independent scientific reviews of sulfolane’s toxicity
by expert state and federal health agencies since the extent of the groundwater
contamination has become known.

For example, after an initial review of existing toxicological data, the federal
Agency for Toxic Substances and Disease Registry (ATSDR) published a preliminary
Health Consultation Report in February 2010, which recommended 25 ppb* as the action
level for sulfolane in drinking water for infants.” This was followed by a revised ATSDR
Health Consultation published in May of 201 1.5 The revised ATSDR report underwent
significant professional peer review, including by health scientists at ATSDR and also by
a panel of eight multi-agency scientific experts that also perform peer reviews of
minimum risk levels (MRLs) for hazardous substances (including representatives from
the National Institute of Occupational Safety and Health/Center for Disease Control,

EPA, National Center for Environmental Assessment and the U.S. Food and Drug

4 Parts per billion (ppb) and micrograms per liter (ug/1.) are used interchangeably in

this opposition memorandum depending on the source cited. They are equivalent
measurements.

’ ATSDR Health Consultation, Sulfolane at 13 (February 3, 2010). A copy of this
2010 ATSDR Health Consultation is attached to this opposition memorandum as Exhibit
2. |

6 ATSDR Health Consultation, Sulfolane (May 2, 2011}. A copy of this 2011
ATSDR Health Consultation is attached to this Opposition Memorandum as Exhibit 3.
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Administration).” After this extensive peer review, ATSDR recommended an even lower
level of 20 ppb in drinking water for infants. 8

In consultation with the sulfolane technical project team and the State of Alaska’s
Department of Health and Social‘ Services (DHSS), Flint Hills completed a garden
vegetable sampling project in the summer of 2010 that indicated that fruits and
vegetables watered with sulfolane-contaminated well water have sulfolane in them.’
Home-grown fruits and vegetables were thus determined to constitute another source of
sulfolane contamination in humans.

Following consultations with DHSS and issuance of the ATSDR’s recommended
health advisory for sulfolane of 25 ppb in February 2010, on March 3, 2010 the Division
wrote to Flint Hills setting a new interim sulfolane cleanup level of 25 ppb, consistent
with the recent public health advisories.'’ In the same letter, the Division directed that
Flint Hills must submit a Site Characterization Work Plan with an aggressive schedule

including specific dates for completion of tasks. /d.

7 Id. at 10-11.

8 Id. at 8. The federal Agency for Toxic Substances and Disease Registry (ATSDR)
was established by Congressional mandate in 1980 to implement the health-related
sections of laws that protect the public from hazardous wastes and releases of hazardous
substances (including CERCLA). ATSDR is authorized to conduct public health
assessments at contaminated sites, and also assists EPA in determining which substances
should be regulated and the levels at which they may pose a threat to human health.
[http://www.atsdr.cdc.gov/about/Congress.html |

i See Flint Hills Resources Alaska, Garden Sampling Project Report

(January 5, 2013) attached as Exhibit 4 to this memorandum.

10 DEC Letter to Flint Hills re Revision of Site Characterization and Corrective

Action Plan (March 3 2010), attached as Exhibit 5 to this memorandum.
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In December 2011, both the Division and Flint Hills were already aware that EPA
was working on a PPRTV (Provisional Peer Reviewed Toxicity Value) for suifolane in
groundwater, but the report had not yet been completed—so there was no PPRTV
available just then. Flint Hills submitted a revised Work Plan to Conduct a Human Health
Risk Assessment (2011 HHRA Work Plan) to the Division for review on
December 13, 2011."" The 2011 HHRA Work Plan recognized the significance of any
future PPRTV to the human health risk analysis:

Toxicity values for sulfolane have not been established by the

USEPA and are not presented in IRIS, PPRTVs are currently unavailable

for sulfolane but may be issued before completion of the risk assessment. If

a PPRTV is developed prior to conducting the HHRA, then the toxicity

value derived by the USEPA will be evaluated for use in assessing potential

sulfolane exposures and risks at the site. '*

Flint Hills was thus required to include the PPRTV in its risk assessment if EPA’s

results were released in a time.frame where it could be included.

H Preparation of a Human Health Risk Assessment is required under DEC’s

regulations in 18 AAC 75.345(b)(2) in order to set an approved alternative cleanup level
in groundwater for hazardous substances. A copy of Flint Hills” Revised Work Plan to
Conduct Human Health Risk Assessment {December 2011) is attached to this
memorandum as Exhibit 6.

"> Id, Exhibit 6: Flint Hills’ 2011 HHRA Work Plan at 36. The HHRA 2011 Work
Plan also required the HHRA to evaluate the ATSDR’s 2010 and 2011 Health
Consultation results toxicity data. Id. at 37. The Work Plan went on to state that toxicity
criteria for sulfolane developed by other reputable entities were also to be reviewed “for
possible inclusion in the risk assessment, or in a sensitivity analysis.” /d.
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The Division approved this revised 2011 HHRA Work Plan on
December 28, 2011, and work on the risk assessment proceeded."

One month later, EPA completed its PPRTV analysis for sulfolane and issued a
final PPRTV Report on January 30, 30 12." The PPRTV determined by EPA as the
chronic reference dose was 0.001 mg/kg-day.” As discussed below, a PPRTV value is
considered the best peer reviewed, scientifically supported, toxicity value by EPA in its
hierarchy of toxicity value sources to be used in conducting site specific risk assessments
(after EPA’s Integrated Risk Information System (IRIS) data base -- and sulfolane is not
listed in EPA’s IRIS).' See, discussion, infra at 22-24.

In accordance with the Division’s directions in the 2011 Work Plan, Flint Hills

included an evaluation of risk using the PPRTV as the toxicity value in Chapter 3 of the

1 DEC Letter to Flint Hills re Approval of Revised Human Health Risk Assessment
Work Plan (Dec 28 2011). A copy of this letter is attached to this memorandum as
Exhibit 7.

1 Provisional Peer-Reviewed Toxicity Values for Sulfolane, USEPA

(January 30, 2012) (“PPRTV Report™). A copy of the PPRTV Report and Appendices
A - F is attached as Exhibit 8.

1 Id, Exhibit 8: PPRTV Report at 34. When paired with the standard exposure
parameters set by DEC (which include consideration of ingestion of garden vegetables),
the PPRTYV resulted in a cleanup level for sulfolane of 14 ppb (or ug/L]. See Chapter 3,
ARCADIS Revised Draft Final Human Health Risk Assessment, Flint Hills North Pole
Refinery (May 2012) (*2012 Draft HHRA”). A copy of the 2012 Draft HHRA is attached
to Flint Hills> Memorandum in Support of Request for Adjudicatory Hearing as Exhibit
A.

e Flint Hills argues that EPA did not include any new testing of sulfolane in animals

or humans in the PPRTYV, but this is beside the point, because neither did Flint Hills’
ARCADIS alternative include any such new studies. See Flint Hills’ Memorandum in
Support of Request for Adjudicatory Hearing at 18. Both EPA’s and ARCADIS’
evaluations used previously completed scientific studies of sulfolane’s effects in animals
to assess its toxicity.

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
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ARCADIS Revised Draft Final Human Health Risk Assessment, Flint Hills North Pole
Refinery (May 2012) (“2012 Draft HHRA”) and, based on that analysis, calculated that
the groundwater cleanup level protective of children potentially exposed to sulfolane
would be 14 ppb.'” Flint Hills’ retained consultants with ARCADIS also completed an
alternative analysis of risk in Chapter 4 that used a much less protective toxicity value of
0.01mg/kg~day. Flint Hills submitted its 2012 Draft HHRA, including both evaluations,
to the Division for its review and comment in May 2012, No final cleanup level for
sulfolane was proposed by Flint Hills in this draft document.'®

On July 19, 2012, the Division wrote a letter to Flint Hills advising it that the DEC
and EPA hierarchies of toxicity value sources for risk assessments identified the use of
PPRTV when no EPA IRIS value is available, as is the case for sulfolane. The Division
also stated that it believed the PPRTV “was developed in an appropriate and robust
manner consistent with EPA and general toxicological procedures.”'” Therefore, the
Division directed that Flint Hills should use the EPA’s PPRTV of 0.001 mg/kg-day to
finalize the HHRA. Id. Flint Hills wrote a letter back on August 20, 2012, in which it
disagreed with the Division’s conclusions and argued that its consultant’s alternative

derivation of a toxicity value should be utilized instead.”

7 See 2012 Draft HHRA, supra, Chapter 3 and p.123.
B Id at 123.

" DEC Letter to Flint Hills re EPA Sulfolane Toxicity Values (July 19, 2012), a
copy of which is attached to this Memorandum as Exhibit 9.

20 Flint Hills Letter to DEC re Sulfolane Cleanup Level (August 20, 2012) A copy
of this letter is attached to this memorandum as Exhibit 10,
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On November 27, 2013, the Division sent another letter to Flint Hills regarding
this 2012 Draft HHRA. This letter essentially repeated the same instructions provided in
the Division’s July 19, 2012 letter regarding the PPRTV.?! This time the Division also
instructed Flint Hills to remove the ARCADIS alternative analysis in Chapter 4 from the
final HHRA. The November 27, 2013 letter also provided other detailed comments on the
2012 Draft HHRA (included in an eight-page matrix of comments and recommendations
attached to the Division’s letter), and it also summarized eight significant areas where
Flint Hills was requested to revise the 2012 Draft HHRA to include additions and
updates.” The Division set a deadline of March 28, 2014 for Flint Hills to complete the
required additions, deletions and updates and to resubmit a final version of the HHRA for
the Division’s approval >

Instead of proceeding as directed by the Division to make the required changes
and resubmit the HHRA for final approval by the deadline set by the Division,** Flint
Hills filed this appeal on December 20, 2013, It argues that the November 27, 2013 letter
is a “final department decision” on the cleanup level which may be appealed to the

Commissioner under the Department’s regulations in 18 AAC 75.385.

2 DEC Letter to Flint Hills re Revised Draft Final Human Health Risk Assessment
(November 27, 2013). A copy of this letter is attached to this memorandum as Exhibit 11.

22 Id,, Exhibit 11 at 2 and comment matrix attachment.

23 Id.

2 An approved site-specific risk assessment is required by DEC’s regulations in

order to set an approved site-specific cleanup level under 18 AAC 75.345(b)(2).
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II. ISSUES PRESENTED ON APPEAL

Flint Hills initially asserts that the Division’s November 27, 2013 letter to Flint
Hills was a final department decision on the cleanup level for sulfolane. Based on this
assumption of finality, Flint Hills then identifies two general types of errors that it alleges
the Division made in this “decision” relating to the 2012 Draft HHRA., The first issue it
presented is whether the Division misinterpreted its regulations in choosing to apply
EPA’s PPRTYV as the appropriate toxicity value for sulfolane in groundwater at the North
Pole Refinery contaminated site. The second 1ssue raised by Flint Hills is whether the
Division had inadequate scientific justification for applying the PPRTV or did not
adequately articulate its rationale for choosing the PPRTV in its November 27, 2013
letter.

1II. STANDARDS FOR THE COMMISSIONER’S DECISION WHETHER TO
GRANT ADJUDICATORY HEARING

In order to conclude that an adjudicatory hearing should be granted under
18 AAC 15.220(b), the Commissioner must find that certain legal standards have been
met, as follows:

(1) the decision being challenged is subject to review in an adjudicatory hearing
before the Commissioner because it is éuthorized under a provision of Article 3 of
18 AAC 75;

(2) the requestor is among the class of persons authorized to request an
adjudicatory hearing under 18 AAC 75.200(a) and also has “standing” to bring the

appeal under the factors listed in 18 AAC 75.220(b)(1)(A);
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(3) the requestor must have raised a genuine issue of disputed fact material to the
decision, as required by 18 AAC 75.220(b)(1)(B); and

(4) the request must satisty all the requirements of 18 AAC 15.200(a)(1)(3).

The Division does not contest that Flint Hills is a party authorized to bring the
request to the Commissioner under (2) of the standards above, and the request also meets
the technical requirements of 18 AAC 15.200(a)(1)(3), under the fourth standard.
However, the other two standards in items (1) and (3) above have not been met, and the
Division therefore opposes the grant of adjudicatory hearing in this matter. The reasons
for the Division’s opposition are set forth below.

IV.  THE DIVISION’S NOVEMBER 27, 2013 LETTER TO FLINT HILLS IS
NOT A FINAL DECISION APPEALABLE UNDER THE DEPARTMENT’S
REGULATIONS AND, THEREFORE, THE REQUEST FOR
ADJUDICATORY HEARING SHOULD BE DENIED
The Department’s regulations, in 18 AAC 15.010(e}2), provide authorization for

adjudicatory hearing requests from “decisions authorized to be reviewed in an
adjudicatory hearing under a provision of this title other than (a) or (b) of this section.”
18 AAC 75.385 is one such other provision. It provides that: “A person aggrieved by a
final department decision under the site cleanup rules may request an adjudicatory
hearing under 18 AAC 15.195—18 AAC 15.340.”

Thus, the Department’s regulations allow for an adjudicatory hearing request from
decisions under the contaminated site cleanup rules. However, the regulations also

specify that the decision to be appealed must be a “final department decision” in order to

be eligible to be reviewed in an administrative appeal under 18 AAC 75.

DEC File No. 100.38.090
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The legal standard for when an agency decision is considered “final” for purposes
of appellate review is “whether the agency has completed its decisionmaking process,
and whether the result of that process is one that will directly affect the parties.” State,
Dept. of Fish & Game v. Meyer, 906 P.2d 1365, 1370 (Alaska 19935), quoting Franklin v.
Massachusetts, 505 U.S. 788, 797 (U.S. S. Ct. 1992).%> The Division’s
November 27, 2013 letter to Flint Hills, which Flint Hills seeks to appeal, is not a “final”
Division decision on the HHRA or the sulfolane cleanup level, Therefore, Flint Hills’
request for adjudicatory hearing at this time is premature. In essence, Flint Hills is
attempting to appeal from a Division comment letter that does not satisfy the basic
finality requirement in the Department’s regulations. 18 AAC 75.385.

The document that Flint Hills submitted to the Division in May of 2012 was a
“Revised Draft Final Human Health Risk Assessment.”® It was submitted for the
Division’s review and comments. With respect to setting a site-specific alternative
cleanup level (ACL) for sulfolane, the Dratt HHRA included ten possible alternative
numbers, based on different analyses®’ in the risk assessment. In keeping with its draft
nature, the 2012 Draft HHRA also concluded by inviting further discussion of the issue

with DEC:

= The Meyer standard for finality has been reaftirmed in more recent decisions of

the Alaska Supreme Court, including Crawford & Company v. Baker-Withrow, 81 P.3d
982, 986 (Alaska 2003).

% 2012 Draft HHRA, a copy of which is attached as Exhibit A to Flint ITills’
Request for Adjudicatory Hearing (December 20, 2013).

' Id., 2012 Draft HHRA at Table 5-2. (Table 5-2 summarizes the different possible
cleanup levels for sulfolane arrived at under the alternative scenarios examined in the
draft risk assessment.)

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
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The ADEC and FHRA continue to discuss and evaluate an

appropriate ACL for sulfolane; therefore, no ACL is proposed for sulfolane

at this time. Using the various exposure scenarios, toxicological reference

values and exposure assumptions presented in this Revised Draft Final

HHRA, the range of potential ACLS includes: {the document then

summarizes the possibilities, including] 14 ug/L, derived from the PPRTV

RfD and ADEC-approved exposure assumptions; . . . 145 ug/L derived

from the ARCADIS RID and ADEC-approved exposure assumptions; [and]|

362 ug/L, derived from the ARCADIS RFD and the alternate exposure

assumptions . . . .

2012 Draft HHRA at p. 123. Thus, the 2012 Draft HHRA did not actually propose
a final cleanup level for sulfolane. It anticipated the Division would be making further
comments, continuing on to say: “In the meantime, as potential sulfolane ACLs are
considered, offsite residents and commercial workers located immediately north of the
site obtain drinking water from the city’s new water supply wells.” Id,

Flint Hills made no request for the Division to finally approve or disapprove a
specific -cleanup level for sulfolane in the 2012 Draft HHRA; rather, Flint Hills
considered that the discussion was ongoing. And Flint Hills was well-advised that the
Division intended to review and provide comments on the 2012 Draft HHRA. In a letter
written to Flint Hills on July 19, 2012, approximately two months after Flint Hills had
submitted the document for review in May, the Division stated that it was “reviewing”
the 2012 Draft HHRA.?® The Division also informed Flint Hills of its view--in very plain
language--that it had concluded “that the EPA’s PPRTV of 0.001 milligrams per
kilograms body weight body weight per day (mg/kg-d) for chronic oral exposure should

be used to finalize the HHRA.” The letter further stated that the “ADEC accepted

2 See Exhibit 9, note 19, supra (DEC’s Letter to Flint Hills dated July 19, 2012 at
).
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parameters for the child chronically exposed to sulfolane in groundwater, as presented in
the HHRA, should be used to determine the alternative cleanup level (ACL) for the site.”
Id. Consequently, Flint Hills was on notice at least as early as July 19, 2012 of what the
Division thought the sulfolaﬁe cleanup level should be based on.”’

Flint Hills sent a reply to the Division on August 20, 2012, disagreeing with the
Division’s direction to complete the HIIRA using EPA’s PPRTV.> Then it apparently
decided it would not comply with the Division’s direction to finalize the HHRA utilizing
the PPRTV. Nothing changed between the Division’s views as expressed in its
July 19, 2012 letter and as reiterated again in its November 27, 2013 letter. The
November 27, 2013 letter again directed Flint Hills to complete the final HHRA using the
PPRTYV analysis as submitted in Chapter 3 of the 2012 Draft HHRA. The

November 27, 2013 letter also included additional comments directing Flint Hills to

29 In light of this, Flint Hills” assertion that it was surprised by the Division’s

November 27, 2013 letter only a short time before it had major work products due on
December 20, 2013, rings particularly hollow. See Flint Hills Memorandum in Support of
Request for Adjudicatory Hearing at 22, note 36. By then, Flint Hills had been on notice
of the Division’s views for over sixteen months, and the Division and Flint Hills had had
many discussions and correspondence in the intervening period. Rather, it was Flint Hills
that surprised the Division by unilaterally removing all references to the 14 ug/L cleanup
level from its December 20, 2013 submissions. Prior to that time, Flint Hills had been
cooperating by providing complete analyses of all the data in its reports and other work
products, including down to the 14 ppb level or non-detect level, whichever was
appropriate.

30 See Exhibit 10, note 20, supra (Flint Hills” Letter to DEC dated August 20, 2012).
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make other additions and updates to the 2012 Draft HHRA, and it gave Flint Hills a
deadline of March 28, 2014 by which to resubmit HHRA for final approval.”!

The Division’s position is that neither the July 2012 nor the November 2013 letter
constitutes a final Division approval or disapproval of the sulfolane cleanup level

The Division’s November 27, 2013 letter advises Flint Hills that the Division has
now “completed its review” of the 2012 Draft HHRA submitted by Flint Hills and sets
forth several areas in which additions to the analysis must be made.” The requests cover
a wide range of changes and additions and are not limited to only addressing sulfolane.

The letter also directs Flint Hills to resubmit the HHRA to the Division in a final version

“with the required updates and additions” by March 28, 2014, These are all strong

- indicators that the Division did not consider the letter to be its final decision.

As the November 27, 2013 letter further explained:

[Sjome of the information and analyses made in the Revised Draft
Final HHRA are no longer accurate or representative of the most current

3 See Exhibit 11, note 21, S‘upra (DEC Letter to Flint Hills dated November 27,
2013 at 2).

2 Both letters told Flint Hills the same thing with regard to using the Division’s

identified alternative cleanup level for sulfolane to “finalize the HHRA.” If the
November 27, 2013 Division letter is a “final” appealable decision, as Flint Hills argues
here, then the July 19, 2012 letter previously sent by the Division was equally “final” and
“appealable” on that same subject. Thus, Flint Hills’ position on finality would lead to the
odd result that it should have appealed the letter issued on July 19, 2012, and that it is
now too late to do so. (See 18 AAC 15.200(a), which provides a maximum of 30 days
from a final department decision for a requestor to file its request for adjudicatory hearing
with the Commissioner.) The Division maintains that the more considered approach is
that neither letter is a “final” appealable document and that the “final department
decision” will come when the Division approves or disapproves the resubmitted HHRA
with all the changes and additions requested by the Division.

33 See Exhibit 11, supra, DEC Letter to Flint Hills dated November 27, 2013 at 1-2).
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conditions at the site. In addition, FHR included in the HHRA two different

risk assessments for sulfolane, based on differing assumptions, but only one

of these (in Chapter 3) meets DEC’s criteria for approval in accordance

with 18 AAC 75.345(b)(2).

November 27, 2013 Letter at 1. The letter goes on to again direct that Flint Hills
should utilize the PPRTV analysis in Chapter 3 for the risk assessment of sulfolane, and it
also instructs Flint Hills to remove the alternative ARCADIS analysis that is “not
approved for the final HHRA.” Id.

In addition to these major items summarized in the November 27, 2013 letter, the
letter also includes an eight page “Comment Matrix™ on the “Draft Final Human Health
Risk Assessment, Flint Hills North Pole Refinery; North Pole, Alaska; May 2012.” Id.
These attached detailed comments and recommendations require Flint Hills to make
various changes throughout the 2012 Draft HHRA to satisfy the Division’s requirements.
The Division’s letter also states that “[t]hese changes are not expected to change the site-
specific cleanup level or the overall direction of the work,” however, a statement of
expectations does not constitute a final agency decision. The Division advised Flint Hills
of the direction it is setting (which was the same as in the Division’s prior July 19, 2012
letter), but the letter did not complete the agency’s work on the HHRA or constitute a
final reviewable decision on the sulfolane cleanup level for purposes of appeal.

Once Flint Hill has made the required changes in the 2012 Draft HHRA and
resubmitted it as the Division has directed, then it will be ripe for the Division to make a

final decision approving or disapproving site-specific cleanup levels for sulfolane based

on an approved HHRA. Until that time, it would be premature for the Commissioner to

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
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grant review of the 2012 Draft HHRA, as the Department’s regulations make clear that
administrative adjudications should be limited to “final” department decisions.

18 AAC 75.385. In this case, the final decision of the Division on the cleanup level has
not been made. **

Before a final decision is made, the Division should have an opportunity to

- complete its review of the final HHRA, including all of the revised and additional

information that is required to be added. The Division’s decision approving or
disapproving the final HHRA will also form the basis for a final decision on the cleanup
level and will provide a more complete record of everything the Division has considered
and its rationale for the decision.” This is exactly the process that DEC’s regulations in
18 AAC 75.345(b)(2) contemplate by providing for “an approved cleanup level based on
an approved site-specific risk assessment conducted under the Ri&k Assessment
Procedures Manual, adopted by reference in 18 AAC 75.340.”

There are also important prudential and practical reasons for the Commissioner to

decline Flint Hills” invitation to initiate a piecemeal administrative adjudicatory hearing

-process on the 2012 Draft HHRA. The information contained in the 2012 Draft HHRA

remains incomplete and in some instances is now considerably outdated. As the

3 The letter also stated that the Division “conditionally approves” the 2012 Draft

HHRA, but this did not convert it to a final department decision because the Division at
the same time directed Flint Hills to make numerous changes in the 2012 Draft HHRA
and to resubmit it by March 28, 2014 for final approval. /d., see Exhibit 11.

3 Final Division decisions also normally include a formal paragraph advising that

the decision is final and informing the recipient that any person who disagrees with the
decision may request an adjudicatory hearing from the Commissioner within 30 days.
The Division’s November 27, 2013 letter did not contain any notification of this sort. /d.
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Division’s November 27, 2013 letter points out (and also identified in the 2012 Draft
HHRA at p. 23), additional and more recent data has been gathered, additional
information regarding other contaminants of concern is available, additional analyses
have been performed and work on a conceptual model has also progressed during the
interim since the 2012 Draft HHRA was submitted to the Division for its review and
comment. over 20 months ago. Waiting to initiate adjudicatory review until the HHRA is
final serves the interests of efficiency and administrative economy, since the
Commissioner would then have before him the complete record and reasoning for the
Division’s decision on all issues related to the HHRA and the cieanup level, and the
HHRA would only be reviewed once, if such review is warranted.

If the Commissioner were to accept Flint Hills” Request for Adjudicatory Hearing
on the sulfolane cleanup level issue now, not only will the 2012 Draft HHRA and the
record be incomplete, but the prospect exists that the Cominissioner could be asked later
to adjudicate other portions of the HHRA, thus requiring multiple, successive
adjudicatory proceedings. Finally, while the Division has stated it does not expect the
changes yet to be made in the HHRA to change the cleanup level or the overall direction
of work, the Division has not yet completed its review, and it should be afforded the
opportunity to review, evaluate and approve or disapprove the final HHRA and cleanup

level, before being subjected to challenge in a formal adjudicatory proceeding. 38

36 Flint Hills may argue that it would be prejudiced by any delay in the

Commissioner’s review, However, if Flint Hills submits a final HHRA by the deadline of
March 28, 2014, less than 60 days from now, any delay will be short. If the Division then
does make a final decision that Flint Hills wishes to appeal, Flint Hills will still be free to
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For the above reasons, the Division submits that no final decision is before the
Commissioner for review and, therefore, in accordance with 18 AAC 75.385, Flint Hills’
Request for Adjudicatory Hearing should be denied.

V.  EVENIF THE COMMISSIONER DECIDES THAT A “FINAL”

ADMINISTRATIVE DECISION HAS BEEN ISSUED, FLINT HILLS HAS

NOT MET THE STANDARDS FOR AN ADJUDICATORY HEARING TO

BE GRANTED

Once there is a final department decision, there are two ways for a requestor to
obtain Commissioner’s review under 18 AAC 15.220(b). The first is if the requestor
raises a genuine issue of disputed fact material to the decision that demonstrates there
should be an evidentiary-type adjudicatory hearing. 18 AAC 15.220(b}(1)(B). The second
way is if the requestor raises a disputed and significant issue of law or policy, and the
Commissioner finds no material disputed facts, but orders a hearing on the legal or policy
questions presented based on the existing agency record and written briefs.

18 AAC 15.220(b)(3). Flint Hills argues that an adjudicatory hearing on disputed facts
should be ordered, but it has not requested a hearing on written briefs on any issues of
law or policy in this appeal. The Division responds to Flint Hills” request for an

evidentiary hearing in Section IV.B below. However, even if Flint Hills had requested the

second type of hearing, a request for hearing on written briefs should be denied since the

make all of its arguments based on the alternative scenarios it presented in the 2012 Draft
HHRA (and perhaps additional arguments, depending on what the Division finally
decides). No actual cleanup is imminent, as explained in the Division’s separately filed
Opposition to Flint Hills” Request for Stay. So, there 1s ample time to review the
sulfolane issue, if the Commissioner decides that an adjudicatory hearing should be
granted, once there is a final department decision to review.

Flint Hills Resources Alaska, LLC, v. ADEC
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legal issues presented are not significant and lack legal merit as demonstrated in Section
IV.A betow.”’

A. The Division correctly interpreted and applied its regulations in
selecting a site-specific alternative cleanup level for sulfolane.

The first issue Flint Hills raises is whether the Division misinterpreted its
regulations in choosing to apply EPA’s PPRTV as the toxicity value for sulfolane at the
North Pole Refinery contaminated site. It is well established that “[a]n agency’s
interpretation of its own regulations presents a question of law.” Suvdam v. State
Commercial Fisheries Entry Commission, 957 P.2d 318, 324 (Alaska 1998) quoting Rose
v. Commercial Fisheries Entry Comm 'n, 647 P.2d 154, 161 (Alaska 1982). Having raised
a question of law and not disputed fact, Flint Hills is not entitled to an adjudicatory
hearing on the issue of the Division’s interpretation of regulations.

Furthermore, the Division correctly followed its regulations and there was no legal
error. The Department’s contaminated site cleanup regulations authorize the Division to
set a cleanup level for hazardous substances in groundwater based either on the numerical
values in Table C of 18 AAC 75.345(b)(1), or alternatively: “Contaminated groundwater
must meet an approved cleanup level based on an approved, site-specific risk assessment
conducted under the Risk Assessment Procedures Manual, adopted by reference in

18 AAC 75.340.” 18 AAC 75.345(b)(2). The parties agree that the cleanup level for

37 Making this response to the merits of Flint Hills” Request for Adjudicatory

Hearing assumes, without conceding, that a final Division decision was issued. The
Division emphasizes that it does not agree that any final decision has been made, and it
reserves its rights on that question while responding to the remainder of Flint Hills’
arguments.
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sulfolane in groundwater is to be set based upon “an approved, site-specific risk
assessment,”™" The 2012 Draft HHRA submitted by Flint Hills (once finalized and
approved) is expected to serve as the site-specific risk assessment necessary to set a final
cleanup level for sulfolane under 18 AAC 75.345(b)(2). One of the most significant
issues to be addl;essed in the risk assessment is the toxicity value for sulfolane.

Flint Hills’ legal argument is that the Division misinterpreted its regulations
because it relied on the wrong version of DEC’s Risk Assessment Procedures Manual in
concluding that the toxicity value for sulfolane should be the PPRTV. The June 8, 2000
version of the DEC Contaminated Sites Risk Assessment Procedures Manual (2000
Manual™), adopted by reference in 18 AAC 75.340(f)1), does not identify PPRTV as one
of the explicitly listed sources in the toxicity hierarchy.’ ? Flint Hills asserts that the
Division misread its regulations and the 2000 Manual when it decided to select PPRTV.
However, it is Flint Hills that has misread the 2000 Manual, because it supplies clear
authority for the Division’s choice.

A review of DEC’s regulations and the 2000 Manual, and an understanding that
the Manual relies on EPA’s hierarchy of toxicity values for guidance, demonstrates that

the Division made no error in interpreting or applying its regulations.

38 Table C of 18 AAC 75.345(b)(1) does not presently include a groundwater
cleanup level for sulfolane.

39 DEC 2000 Manual at p. 49. A copy of the June 8, 2000 DEC Risk Assessment
Manual is attached to this memorandum as Exhibit 12.
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DEC follows EPA guidance in conducting hazardous substance human health risk
assessments, This is not unusual; so do many other states. This reliance on EPA’s
guidance is also explained on the very first page of DEC’s 2000 Manual, as follows:

This Manual is not meant to replace regional or national guidance

from the U.S. Environmental Protection Agency (EPA) on risk assessment.

ADEC’s intent in developing the manual is to provide supplemental risk

assessment procedures for use in the remediation and cleanup of

contaminated sites in Alaska.

2000 Manual at 1.

Turning to the hierarchy of toxicity values set out in the 2000 Manual, the Manual
provides that the Division is to use the following sources for setting the toxicity value of
a contaminant in a human health risk assessment.

In order, they are:
1. the EPA Integrated Risk Information System (IRIS);
2. the EPA Health Effects Assessment Summary Table (HEAST);

3. EPA Criteria Documents;

4. the Federal Agency for Toxic Substances and Disecase Registry (ATSDR)
mimmal risk levels;

5. other professionally peer reviewed documents as needed and as approved by
ADEC on a case-by case basis.*

There is no EPA IRIS or HEAST toxicity value listed for sulfolane, so the first

two sources listed in the 2000 Manual are unavailable. Nor is there an EPA Criteria

40 Id.
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Document or an ATSDR minimal risk level established for sulfolane.*' So, under the
2000 Manual, the Division was required to use the fifth listed source in the hierarchy,
which is: “other professionally peer reviewed documents as needed and as approved by
ADEC, on a case by case basis.”*

At the time the DEC toxicity value hierarchy was established in the 2000 Manual,
DEC foliowed EPA’s former Risk Assessment Guidance for Superfund Volume 1, Part
A, Human Health Evaluation Manual (Office of Emergency and Remedial Response)
EPA/540/1-89/002 (December 1989) (“EPA 1989 Guidance™).* This was in keeping
with the Department’s general reliance on EPA guidance overall.

In 2003, however, EPA formally revised its former 1989 hierarchy Qf human
health toxicity values for a number of reasons, first among them being: “that EPA should

use the best science available on which to base risk assessments.”** In the revision, EPA

explained that it was revising the hierarchy from the prior 1989 version specifically “to

4 The Agency for Toxic Substances and Disease Registry (ATSDR) did complete a

Health Consultation on Sulfolane on February 8, 2010, which derived an oral reference
dose 0f 0.025 mg/kg-day as the toxicity value (for infants) based on ATSDR’s review of
the available studies. On May 2, 2011, the ATSDR issued another Health Consultation on
Sulfolane that established recommended public health action levels for sulfolane of

20 ug/L for infants, 32 ug/L. for children and 70 ug/L. for adults. See Exhibits 2 and 3,
supra, at notes 5 & 6 and, in particular, ATSDR 2011 Health Consultation for Sulfolane
at 8 (May 2, 2011).

= See Exhibit 12, supra, note 39, 2000 Manual at p. 49.

43 Id. at 4.

" See EPA Memorandum, Human Health Toxicity Values in Superfund Risk

Assessments, OSWER Directive 9285.7-53 (December 5, 2003) at 2 (“EPA 2003
Directive™). A copy of EPA’s 2003 Directive is attached to this memorandum as Exhibit
13.
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reflect that additional sources of peer reviewed values have become available since
1989.” EPA 2003 Directive at 2. By 2003, EPA had developed the Provisional Peer
Reviewed Toxicity Value (PPRTV) as the new second tier in its hazardous substance
toxicity value hierarchy. In addition, EPA had replaced HEAST with PPRTV in the
hierarchy because the HEAST tables were out of date (they had not been updated since
1997).

The revised EPA recommended toxicity value hierarchy is listed as follows:

Tier 1- EPA’s IRIS

Tier 2- EPA’s Provisional Peer Reviewed Toxicity Values
(PPRTYVs) — The Office of Research and Development/National Center for
Environmental Assessment, Superfund Health Risk Technical Support
Center (STSC), develops PPRTVs on a chemical specific basis when
requested by EPA’s Superfund program.

Tier 3- Other Toxicity Values — Tier 3 includes additional EPA and
non-EPA sources of toxicity information. Priority should be given to those
sources of information that are the most current, the basis for which is
transparent and publicly available, and which have been peer reviewed.

EPA 2003 Directive at 2.
As EPA explained the changes in its toxicity value hierarchy:

IRIS remains in the first tier of the recommended hierarchy as the
generally preferred source of human health toxicity values. IRIS generally
contains reference doses (RfDs), reference concentrations (RfCs), cancer
slope factors, drinking water unit risk values, and inhalation unit risk values
that have gone through a peer review and EPA consensus review process.
[RIS normally represents the official Agency scientific position regarding

» HEAST was listed as the second preferred toxicity value source in DEC’s 2000

Manual. See Exhibit 12, supra, note 39, 2000 Manual at 49. PPRTV was not listed in
DEC’s 2000 Manual at all because it had not been promulgated at the time EPA issued its
former 1989 Guidance, and it was the 1989 guidance that DEC had relied upon in writing
its 2000 Manual.
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the toxicity of the chemicals based on the data available at the time of the
review,

The second tier is EPA’s PPRTVs. Generally, PPRTVs are derived
tor one of two reasons. First, the STSC is conducting a batch wise review
of the toxicity values in HEAST (now a Tier 3 source). As such reviews are
completed, those toxicity values will be removed from HEAST, and any
new toxicity value developed in such a review will be a PPRTV and placed
in the PPRTV database. Second, Regional Superfund Offices may request a
PPRTYV for contaminants lacking a relevant IRIS value. The STSC uses the
same methodologies to derive PPRTVs for both.

The third tier includes other sources of information.

EPA 2003 Directive at 3.

This 2003 EPA Directive is still EPA’s operative guidance on deriving toxicity
values for site-specific risk assessments, and the PPRTYV is still identified as the second
best scientific method to use in deriving human health risk toxicity values, in the absence
of the first tier IRIS database.

The path the Division followed from the 2000 Manual’s instruction to use “other
professionally peer reviewed documents” to its selection of the PPRTV was short and
straight. EPA completed its PPRTV analysis for sulfolane on January 30, 2012 and set
the chronic oral reference dose (the toxicity value) at 0.001 mg/kg-day."® The EPA’s
PPRTV is a “professionally peer reviewed” toxicity value, and it is also currently the best
peer reviewed science available, according to EPA, when an IRIS value is unavailable.

See 2003 EPA Directive at 2-3.

46 See Exhibit 8, supra,note 14; PPRTV Report at 34. This number in turn was used
to develop the site-specific cleanup level of 14 ug/L.
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The Division correctly interpreted its regulations and the 2000 Manual in selecting
the PPRTYV as the toxicity value to use for determining a cleanup level for sulfolane. Flint
Hills’ only argument to the contrary is that the Division referred to the Department’s
2011 Draft Revised Risk Assessment Procedures Manual in its July 19, 2012 letter to
Flint Hills instead of the 2000 Manual,*’ The letter noted that the revised toxicity value
hierarchy set out in the 2011 Draft DEC Risk Assessment Procedures Manual*® matched
the EPA’s Directive on Human Health Toxicity Values in Superfund Risk Assessment,
which was adopted in 2003, and that both documents listed the PPRTYV as the toxicity
value to use when no EPA IRIS value is available.” These statements are all true and
they also fail to demonstrate that the Division did not follow its own regulations. As
noted above, the 2000 Manual expressly directed the Division to use “professionally peer
reviewed” documents in the absence of other sources, and the PPRTV is the best peer
reviewed science currently available for deriving a toxicity value for sulfolane, according
to EPA. Since DEC’s Manual also has a stated intention to adhere to EPA’s guidance, the
PPRTYV became the Division’s best choice for the toxicity value.

Finally, while Flint Hills asserts that the Division should have chosen the
alternative ARCADIS-derived toxicity value that was included in Chapter 4 of the 2012

Draft HHRA, the ARCADIS alternative not only did not follow EPA’s explicit guidance,

T See Exhibit 9, supra, note 19; DEC Letter to Flint Hills dated July 19, 2012 at 1.

* A copy of the Draft 2011 DEC Risk Assessment Procedures Manual is attached to
this memorandum as Exhibit 14.

¥ See Exhibit 9, supra, note 19; DEC Letter to Flint Hills dated July 19, 2012 at 1.
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it was not truly a professionally peer-reviewed toxicity value.”® As such, it did not satisfy
that basic requirement of the 2000 Manual. Therefore, in following DEC’s own
regulations and the 2000 Manual’s guidance, the Division was completely correct in
rejecting the ARCADIS-derived toxicity value and adopting the EPA’s PPRTV instead.”’
In conclusion, the Division properly interpreted and applied its regulations and the
2000 Manual in deciding the toxicity value that should be used for sulfolane in the final
HHRA — and that value was the PPRTYV issued by EPA on January 30, 2012. Flint Hills
has not met the standard for grant of an adjudicatory hearing on this straightforward issue
of legal ihterpretation and there are no disputed material facts. Therefore, the request for

review of this issue should be denied.

30 Flint Hills relied on its own retained consultants to develop its alternative

ARCADIS toxicity value analysis, See generally 2012 Draft HHRA and Appendix H.
EPA’s process with the PPRTV involved internal and external peer review by
independent scientific experts. As explained on EPA’s website: “All provisional peer-
reviewed toxicity values receive internal review by EPA scientists and external peer
review by independent scientific experts.” http://hhpprtv.ornl.gov/index.html (accessed
February 4, 2014).

! The reference to the 2011 Draft DEC Risk Assessment Procedures Manual in the
Division’s July 19, 2012 letter is also understandable in context because, throughout the
2012 Draft HHRA, Flint Hills itself repeatedly referenced the 2011 Draft DEC Risk
Assessment Procedures Manual instead of the 2000 Manual. See, e.g., 2012 Draft HHRA
at pages 10, 34, 63, 111 and 123. (A copy of the 2012 Draft HHRA is attached as Exhibit
A to Flint Hills* Request for Adjudicatory Hearing.) Apparently, this was done in general
acknowledgement of the work then underway at DEC to revise the 2000 Manual.
However, it did not mean that the 2000 Manual was no longer in force or that the
Division did not follow its Manual. As explained above, the PPRTV was clearly the
correct choice for a toxicity value under the 2000 Manual’s hierarchy of toxicity values.
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B.  Flint Hills has not demonstrated any genuine issues of disputed fact
that are material to the Division’s decision on the cleanup level for
sulfolane in groundwater.

Flint Hills argues that a host of scientific assumptions and methods of calculation
are material disputed facts that dictate that an adjudicatory hearing should be granted for
its appeal — so that it can engage in a battle of the experts on the PPRTV. However, Flint
Hills* whole argument in this regard misses the most important point. Even if the
Commissioner were to find that the Division has issued a final decision on the HHRA
and did set the cleanup level for sulfolane in its November 27, 2013 letter, none of the
specific scientific disagreements Flint Hills articulates with respect to the PPRTV are
actually material to the Division’s decision.

As the Division explained in the preceding section of this response memorandum,
the Division’s choice of the PPRTV as the toxicity value was driven by its regulations, its
reliance on the 2000 Manual’s express hierarchy of toxicity values, and EPA’s guidance,
all of which the Division followed, and all of which led directly to the choice of the
PPRTYV as the correct sulfolane toxicity value to use. EPA prepared the PPRTV, and the
Division adopted it in full accordance with its regulations and the 2000 Manual. The
question in this appeal is not whether the consulting scientists retained by Flint Hills can
find areas in which they disagree with the science underlying the PPRTV, but whether
the Division’s decision to adopt the PPRTV comports with DEC’s regulations and is
otherwise supported by the existing administrative record. The Division submits that it

has met both of these applicable legal standards and that an adjudicatory hearing is not

called for.
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* Opposition to Request for Adjudicatory Hearing

Indeed, the legal basis for utilizing the PPRTYV as the sulfolane toxicity value is so
compelling that the Division would have been hard pressed to justify using a different
value under the Department’é regulations and manual and EPA’s explicit guidance.
DEC’s 2000 Manual directs the Division to utilize professionally peer reviewed
documents in the absence of other listed sources, and EPA has determined that the
PPRTV is the best professionally peer reviewed scientific source of toxicity values
available (in the absence of IRIS).> Therefore, the Division correctly selected the
PPRTYV. There is no reason to hold an adjudicatory hearing to hear evidence on this
decision, as the finding has been made as a matter of law and policy based on the
controlling guidance that the Division utilizes. Therefore, the factual issues Flint Hills
raises concerning scientific assumptions in the different scenarios are not material to
DEC’s decision to choose the PPRTV. In other words, hearing Flint Hills* “facts”
(actually, its retained experts) argue that a different scientific approach should have been
pursued in lieu of the PPRTV, would not lead to any different decision by the agency.

With the PPRTYV set as the appropriate toxicity value, the derivation of the final
cleanup level is a simple matter of applying exposure parameters proposed by Flint Hills
and accepted by DEC in the 2012 Draft HHRA. When Flint Hills completed this analysis

in Chapter 3 of the 2012 Draft HHRA, it arrived at exactly the same site-specific cleanup

52 See EPA 2003 Directive at 2-4, attached as Exhibit 13. In contrast, Flint Hills’
ARCADIS alternative toxicity value analysis in Chapter 4 of the 2012 Draft HHRA did
not demonstrate that had been peer reviewed or that it followed any DEC or EPA
guidance.

DEC File No. 100.38.090
Page 28 of 30

Flint Hills Resources Alaska, LLC, v. ADEC






DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1021 W. FOURTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 93501

PHONE: (907) 269-5100

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

level that the Division has indicated it will accept— 14 ug/L.”” Both versions of Flint
Hills® alternative ARCADIS scenarios used the ARCADIS-derived toxicity value instead
of the PPRTV to arrive at the much higher cleanup levels proposed in Scenarios B and C
of Flint Hills* summary.” Thus, selection of the PPRTV is the key to setting the final
cleanup level. Since the PPRTV was appropriately chosen by the Division under its
regulations and guidance, and the administrative record supports this decision, there are
no material facts to be tried in an adjludicatory hearing.

Consequently, Flint Hills has not demonstrated tﬁat there are any material disputed
factual issues that should be determined in an adjudicatory hearing, Therefore, the request
for adjudicatory hearing should be denied. |
V1. CONCLUSION

Flint Hills* Request for Adjudicatory Hearing should be denied because it does not
meet the basic requirement in 18 AAC 75.385 that review may only be had from a final
department decision under the contaminated site cleanup rules. As explained in
Section IV above, the Division’s November 27, 2013 letter is not a final Division
decision. Even if the November 27 letter were to be construed as a final agency decision,
however, the request does not present genuine issues of disputed fact for adjudicatory
hearing. Rather, the Division made its choices based on a proper interpretation of its

regulations, the 2000 Manual and EPA’s guidance. Flint Hills' contentions of error fail as

3 See 2012 Draft HHRA at 123 (Exhibit A to Flint Hills’ Request for Adjudicatory
Hearing).

M See Flint Hills” Memorandum in Support of Request for Adjudicatory Hearing at

20, including the Table and note 33.
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a matter of law, as set forth in Section V above. Therefore, the Request for Adjudicatory
Hearing should be denied.
DATED: February 6, 2014,

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

o s Wl

Lauri J. Adam§~”
Senior Assistant Attorney General
Alaska Bar No. 7907068
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BEFORE THE COMMISSIONER OF THE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION FOR THE STATE OF ALASKA
FLINT HILLS RESOURCES ALASKA, LLC,
Requestor,
V.
ENVIRONMENTAL CONSERVATION,
DIVISION OF SPILL PREVENTION

AND RESPONSE.

DEC File No.: 100.38.090

)

)

)

)

)

ALASKA DEPARTMENT OF )
)

)

)

)

Respondent. )
)

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF SPILL PREVENTION AND RESPONSE’S OPPOSITION TO
FLINT HILLS’ REQUEST FOR STAY

L INTRODUCTION

Requestor, Flint Hills Resources Alaska, LI.C (“Flint Hills), pursuant to
18 AAC 15.210, has moved for a stay abating certain activities relating to the cleanup of
sulfolane contamination in and around its North Pole refinery. According to Flint Hills, a
stay is necessary “to ensure protection of public health and to limit the waste of resources
while the merits of the ACL dispute are decided.” Flint Hills is wrong — not only is a stay
not appropriate, it is counterproductive to the efforts to contain and cleanup the sulfolane
contamination.

Sulfolane is still escaping the refinery boundaries and continuing to augment the

offsite groundwater plume. The plume is also still unstable and moving, resulting in

increasing contamination and contamination of new wells in the area surrounding the
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refinery. The requested stay would effectively block DEC’s efforts to complete the
sulfdlane contamination cleanup plan while the ACL dispute is resolved to the further
detriment of North Pole residents, landowners and the public in general. Flint Hills’
request does not meet the criteria of 18 AAC 15.210 and, accordingly, the request should
be denied.
1I. BACKGROUND

The oil refinery at North Pole has been releasing hazardous substances, including
sulfolane, into the environment for decades. Flint Hills> experts have stated that sulfolane
was in the groundwater in residential areas far beyond the refinery’s boundaries
(“offsite”! long before 2004, when Flint Hills purchased the reﬁnery.2 Flint Hilis
confirmed in the fall of 2009 that sulfolane was offsite and contaminating drinking water
wells. To its credit, Flint Hills moved quickly after 2009 to provide temporary alternative
water supplies to affected families in North Pole. However, it has now been nearly five

years that the people of North Pole, whose drinking water is contaminated and

: Throughout this opposition memorandum, the Division of Spill Response and

Prevention (the “Division™) uses the terms “onsite” and “offsite,” when referring to the
hazardous substances releases from the North Pole Refinery. “Onsite” refers to the area
within the refinery’s property boundaries, and “offsite” refers to the sulfolane plume that
extends beyond the boundaries of the refinery as far as three and half miles to the north
and northwest with a width of up to two and a half miles. Two maps showing the current
extent of the sulfolane groundwater contamination are attached at Exhibit 1 to this
memorandum.

2 See Affidavit of Andy Davis in Support of Flint Hills’ Response to Defendants’
Motion for Partial Summary Judgment at 4 (December 11, 2011) (filed in Flint Hills
Resources Alaska, LLC v. Williams Alaska Petroleum, Inc, Case No. 4FA-10-1123 CI). A
copy of this affidavit is attached as Exhibit 2 to this memorandum,
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undrinkable, have been waiting for a cleanup plan to be developed that fully addresses
the public health and environmental harms.”

DEC’s hazardous substance regulations make it clear that “immediately” after
discovery, a responsible party will © contain and control the discharge or release and seek
approval of cleanup and disposal plans.” 18 AAC 75.310. Recently Flint Hills has made
strides by upgrading the onsite groundwater extraction and treatment system to improve
containment of the release; however, even with the 2013 improvements, sulfolane is still
escaping the refinery boundaries and continuing to augment the groundwater plume,
albeit at decreased amounts compared to previous years.

In its memorandum in support of its stay request, Flint Hills claims that further
treatment system enhancements planned for summer 2014 will offer “comprehensive
capture and treatment of sulfolane and all other COCs.”* While that is certainly Flint
Hills’ goal, it is only an aspirational one. The planned upgraded system will have to be
installed and operated for sufficient length of time to perniit monitoring and capture
analysis in order to determine whether there is finally comprehensive capture, Recent

monitoring has shown that substantial concentrations of sulfolane remain in the soil of

} Flint Hills reports that 354 individual wells have had sulfolane detections. The

families dependent on these wells have either been connected to city water or are using
one of the alternative water supply methods, which include bottled water, bulk water
tanks, or point of entry treatment systems. All of these people, and additional residents
who live downgradient of the plume’s present contours and are worried about its
continued spread, have an environmental stake in the contaminated site’s studies not
being halted for an extended period.

1 Flint Hills> Memorandum in Support of Request for Stay, at p. 9.
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the North Pole Refinery and are continuing to contribute to the groundwater plume.
Despite Flint Hills’ plans, it is undisputed that releases are ongoiﬁg.

The interim remedial plans implemented by Flint Hills, to date, do not include any
cleanup of the sulfolane source areas contributing to the groundwater plume, nor do they
involve any cleanup of the extensive offsite sulfolane plume. Furthermore, the current
request for stay is the latest of several requests by Flint Hills to delay completion of the
cleanup plan since the Division first directed Flint Hills to prepare Site Characterization
Reports and a cleanup plan in 2010.”

In addition, sulfolane that has already left the refinery is continuing to migrate.
Recent monitoring has shown that substantial concentrations of sulfolane remain in the
soil of the North Pole Refinery and are continuing to contribute to the groundwater
plume, through groundwater offsite, contaminating new areas as the plume moves in

ways that are not completely understood. °

> See DEC Letter to Flint Hills (March 3, 2010), attached as Exhibit 3 to this
memorandum.

6 See Section 17.4 of the Onsite Site Characterization Report - 2013 Addendum
(December 20, 2013), which states: “The confirmation of elevated soil sulfolane
concentrations and storage in soil in these Jonsite] locations is consistent with the
observed plume concentrations beneath and downgradient from historical source areas.”
A copy of the Onsite Characterization Report - 2013 Addendum is attached to this
memorandum as Exhibit 4.
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the North Pole Refinery and are continuing to contribute to the groundwater plume.
Despite Flint Hills’ plans, it is undisputed that releases are ongoing.

The interim remedial plans implemented by Flint Hills, to date, do not include any
cleanup of the sulfolane source areas contributing to the groundwater plume, nor do they
involve any cléanup of the extensive offsite sulfolane plume. Furthermore, the current
request for stay is the latest of several requests by Flint Hills to delay completion of the
cleanup plan since the Division ﬁrs_t directed Flint Hills to prepare Site Characterization
Reports and a cleanup plan in 2010.

In addition, sulfolane that has already left the refinery is continuing to migrate.
Recent monitoring has shown that substantial concentrations of sulfolane remain in the
s0il of the North Pole Refinery and are continuing to contribute to the groundwater
plume, through groundwater offsite, contaminating new areas as the plume moves in

ways that are not completely understood. 6

5 See DEC Letter to Flint Hills (March 3, 2010), attached as Exhibit 3 to this
memorandum.

6 See Section 17.4 of the Onsite Site Characterization Report - 2013 Addendum
(December 20, 2013), which states: “The confirmation of elevated soil sulfolane
concentrations and storage in soil in these [onsite] locations is consistent with the
observed plume concentrations beneath and downgradient from historical source areas.”
A copy of the Onsite Characterization Report - 2013 Addendum is attached to this
memorandum as Exhibit 4.
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Flint Hills has been on notice of the Division’s requirement that a 14 ug/L’
alternative cleanup level for sulfolane should be used in each of Flint Hills’ analytical
studies and reports since mid-2012.° In fact, up until its most recent Onsite and Offsite
Site Characterization Reports - 2013 Addendums’ submitted to the Division on
December 20, 2013, Flint Hills has proceeded with site assessment work and submitted
multiple reports (including site characterization and interim remedial plans) consistently
factoring the 14 ug/L alternative cleanup level for sulfolane into the work. There is no
reason Flint Hills cannot continue to proceed in this measured manner, so that critical
work can proceed on course while its Request for Adjudicatory Hearing is being

: 10
considered.

7 Measurements in micrograms per liter (ug/L) are the same as parts per billion

(ppb) and both terms are used interchangeably in the Division’s documents and
correspondence.

8 See DEC’s letter to Flint Hills dated July 19, 2012, which states: “This results in
an ACL of 14 micrograms per liter (ug/L) for sulfolane. Thus, the [Feasibility Studies]
for the Flint Hills site should use this 14 ug/L as an applicable or relevant and appropriate
requirement in development of remedial action objectives and evaluation of remedial
options,” A copy of DEC’s July 19, 2012 letter is attached to the memorandum as Exhibit
5.

? See Flint Hills Resources Alaska, LL.C, Offsite Site Characterization Report -
2013 Addendum (ARCADIS, December 20, 2013). A copy of this report is attached to
this memorandum as Exhibit 6.

10 In its third quarter 2013 groundwater monitoring report, Flint Hills explained: “For

this report, the FHRA uses the 14 micrograms per liter (ug/L.) alternative cleanup level
(ACL) referenced by ADEC in a letter dated July 19, 2012 (ADEC 2012). This report is
submitted subject to the positions and reservations expressed by FHRA in a letter dated
August 20, 2012 (FHRA 2012). The ACL of 14 ug/L. was used to evaluate sulfolane data
collected during the reporting period.” See Flint Hills 3rd Quarter 2013 Groundwater
Monitoring at 16, (October 31, 2013), a copy of which is attached to this Memorandum
as Fxhibit 7.
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Flint Hills’ only claimed hérm is a financial one. However, Flint Hills has failed to
provide any evidence to support that claim. The site reports and studies that are currently
underway are necessary under DEC’s regulations, and as shown below, and the analyj:ical
work will in no way be “wasted.” While final cleanup decisions will be made later based
on the final cleanup plans presently scheduled for carly 2015, the analytical work Flint
Hills seeks to stay can still proceed during the interim efficiently.

On the other side of the balance sheet, the public health and environment will be
significantly better protected if this site work can continue without further delays.'' The
potential harms to the State and the people of North Pole far outweigh any purported
financial harm to Flint Hills.

II1. FLINT HILLS HAS FAILED TO DEMONSTRATE THAT ITS ALLEGED

HARM OUTWEIGHS THE RISKS TO PUBLIC HEALTH, SAFETY AND

THE ENVIRONMENT IF A STAY IS NOT GRANTED

Division decisions regarding cleanup requirements for contaminated sites are not

automatically stayed during the pendency of an adjudicatory hearing request.

18 AAC 15.210. The Division, and the concerned public, have a strong interest in

I Flint Hills cites to a July 25, 2013, letter from DEC which set out deadlines for
submission of certain reports, some of which had been formally requested by the Division
as early as 2010. (See Exhibit 3, DEC’s Letter to Flint Hills dated March 3, 2010.) The
July 25, 2013 was already a revision (and delay) from an earlier letter DEC had sent to
Flint Hills on April 24, 2013 setting deadlines because Flint Hills had not met
expectations for submitting timely work. Flint Hills asked for those initial time frames to
be extended, and DEC responded by doing so in the July 25, 2013 letter. The

July 25, 2013 letter was also followed by another DEC letter dated August 21, 2013, in
which some of the deadlines were further extended at Flint Hills’ request. These letters
are attached to this memorandum as Exhibits 8, 9 and 10. The August 21, 2013 letter
contains the currently operable deadlines for the reports Flint Hills now seeks to have
stayed.
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ensuring that contaminated site cleanups proceed in a “in a period of time that the
Department determines to be protective of human health, safety, and welfare, and of the
environment.” 18 AAC 75.325. Therefore, stays are not issued routinely or lightly.

In order to qualify for a stay, Flint Hills must show that the three criteria set out in
18 AAC 15.210(a)(1)-(3) weigh in its favor. The specific considerations that the
Commissioner must weigh are:

(1)  the relative harm to the person requesting the stay, the permit applicant and
public health, safety, and the environment, if a stay were granted or denied;

(2)  the resources that would be committed during the pendency of proceedings
under this chapter if a stay were granted or denied; and

(3)  the likelihood that the person requesting the stay will prevail in the
proceedings on the merits.

18 AAC 15.210(a).
Flint Hills has failed to show that the criteria for issuing a stay are met in this case.

A. The harm to the public health and environment would be significant
and ongoing if a stay were granted.

Flint Hills argues that, in weighing the relative harms, there is no risk to human
health and the environment from a delay while their Request for Adjudicatory Hearing
proceeds, because, “the sulfolane contamination situation is stabilized.”"?

This assertion does not comport with the uncontested facts. In 2014, almost five

years after Flint Hills* confirmed that sulfolane contamination had moved offsite and is

12

32.

See Flint Hills Memorandum in Support of Request for Adjudicatory Hearing at
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contaminating the drinking water supply of hundreds of North Pole families, the current
status of the site is as follows:
J Sulfolane and other releases still occur at the refmery, and sulfolane is still

escaping from the refinery property in groundwater; the pump and treat system that Flint

‘Hills operates onsite has not yet achieved full hydraulic control to maintain all sulfolane

contamination strictly onsite. "

J The latest (2013) data shows that the offsite plume is large and still
unstable; statistical trend analysis of monitoring results through the third quarter of 2013
shows that some areas are increasing in sulfolane concentration; some are decreasing,
some have no discernible trends, and there are still new private drinking water wells
showing sulfolane contamination that were not contaminated previously—indicating the
plume is still expanding offsite and is not “controlled.’.’14

. The highest concentrations of sulfolane outside of the refinery have been
found below the permafrost at great depths (over 200 feet), and neither the origin of that

deep detection nor the downgradient trajectory has been determined. The only active

3 Spill Reports from DEC’s PERP online database accessed 2/3/14:
http://dec.alaska.gov/applications/spar/SpillsDBQuery/SpillsMain.asp. After the most
recent summer 2013 system upgrades, Flint Hills claims it is now capturing onsite most
groundwater containing sulfolane, with the exception of the western edge of the sulfolane
plume. See Flint Hills” August 2013 Report, Evaluation of Recovery Well Replacement,
Start-up Aquifer Testing for Recovery System Hydraulic Capture Performance
Monitoring Report.

14

Appendix H of the Third Quarter 2013 Groundwater Monitoring Report contains
the trend analysis, Table -1 and H-2 list the results of the trend analysis for private
wells and monitoring wells, respectively, and Figure H-2 visually displays the trends. See
Exhibit 7, attached hereto.
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remediation Flint Hills is doing--its onsite pump and treat system--is too far away to have
any effect on this serious subpermafrost contamination.

° In all the time that has passed, NO actual cleanup has occurred offsite; only
passive monitoring is in place. Onsite, other than the groundwater extraction and
treatment system, there has been no effort to clean up the known onsite source areas from
which the groundwater plume is emanating. Nothing more will happen until the Site
Characterization and Feasibility Studies are completed and assess all the reasonable and
practical alternatives.

. Many hundreds of North Pole area residents previously dependent on over
300 residential drinking Watér wells have been diverted to temporary alternative water
supplies (bottled water, water tanks or point of entry treatment systems) for several years
and are still awaiting preparation of a hazardous substance cleanup plan, in order to
determine what is the best permanent solution to their contaminated water supply.

. There is other serious contamination at the refinery site that the work Flint
Hills wants to stay must also address—including free product, benzene, xylenes,
naphthalene, and 1, 3, 5-trimethylbenzene (1,3,5-TMB), perfluorooctane sulfonate
(PFOS), and perfluorooctanoic acid (PFOA). While these hazardous substances are not
known to have leached beyond the refinery boundaries, they also need to be addressed
and cleaned up, and the preparation of an effective final cleanup plan depends upon
completion of the same studies Flint Hills seeks to halt all work on.

. Flint Hills’ stay request goes well beyond delaying the analysis and reports

that DEC’s regulations require to be prepared; the stay request would also effectively

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
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prohibit DEC from taking any further remedial action related to the contamination at the
refinery—no matter what health risks or other new environmental circumstances
develop—until Flint Hills’ adjudicatory hearing request is finally decided. If granted, the
stay would deny the Division its cleanup authorities and effectively leave Flint Hills in
charge of whatever remediation may continue at the site until these procéedings are
concluded.

These are all compelling public health and environmental concerns that militate
strongly against the grant of a stay in this case.

B. Flint Hills’ claimed harm is unsupported by any facts and the work
Flint Hills seeks to avoid performing will not be wasted.

Flint Hills alleges that if the proposed cleanup activities go forward it will be
required to expend in excess of $1,184,000 and that this amount would be wasted if
“Flint Hills were forced to conduct work using the wrong cleanup standard.”"® First,

Flint Hills has failed to present any evidence to support the $1.2 million dollar figure — no
affidavits, no declarations, no projeéted cost estimates based on specific activities —
nothing. Flint Hills has failed to sustain its evidentiary burden in this regard.

Second, Flint Hills fails to point out that the Division is not requiring that Flint
Hills undertake any new remedial cleanup work based on the 14 ug/L cleanup level. The

Division is simply requiring Flint Hills to perform work that it has already agreed to do.'®

b Flint Hilis’ Request for Stay, p. 10.

1 See Flint Hills Request for Stay at 1-2, Item 3, listing as exceptions to the stay the

particular remedial work Flint Hills would agree to continue.

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
Opposition to Request for Stay Page 10 of 24






DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501

PHONE: (907) 269-5100

10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

26

No “unnecessary” or “wasted” site cleanup will ensue if a stay is denied, even if Flint
Hills ultimately were to prevail on the ACL cleanup level.

The four specific activities that Flint Hills seeks to stay in items 1 and 2 of its stay
request are all analytical reports and studies. The field data necessary to complete these

reports is already collected and available in databases maintained by Flint Hills. The

reasons why these planned activities must go forward are discussed below.

1. The Human Health Risk Assessment

Flint Hills argues that updating the 2012 Draft Human Health Risk Assessment
(“2012 Draft HHRA™)' in acqordance with DEC’s directions in its November 27, 2013
letter will cost it $50,000."® That undocumented and speculative cost is its only declared
harm.

There are several reasons the 2012 Draft HHRA updating should proceed and a
stay should be denied. In the first place, the required effort is to be spent on tasks

involving all hazardous substances present at the site, not just sulfolane. Yet Flint Hills’

appeal only involves sulfolane. This work is also strictly necessary in order to finalize the

7 A copy of the 2012 Draft HHRA was attached to Flint Hills” Request for
Adjudicatory Hearing as Exhibit A.

18 This cost estimate is unsupported by any evidence and is pure conjecture. Flint

Hills claims to have spent over $55 million and “that some of those costs . . . have been
reimbursed by insurance.” The Asset and Sale Purchase Agreement between Williams
and Flint Hills required Williams to purchase a fully paid up environmental pollution
legal liability policy. (Paragraph 6.11 of the Agreement). On information and belief, it is
the Division’s understanding that the subject insurance policy provided $50 million in
coverage. Flint Hills expects to spend over $7 million more in 2014. (Flint Hills Motion
for Stay at p. 11.)

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
Opposition to Request for Stay Page 11 of 24






DEPARTMENT OF LAW
OFFICE OF THE ATTCRNEY GENERAL

ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200

ANCHORAGE, AL.ASKA 99501

PHONE: (907} 269-5100

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2012 Draft HHRA, because the 2012 document needs to be revised to incorporate all of
the most recently collected site data and information. As summarized from DEC’s
November 27, 2013 letter, DEC has requested that Flint Hills complete the following in
the final HHRA document:

o Update the HHRA discussion of sulfolane plume dynamics and
concentrations using the most current (2013) monitoring data;

O Re-evaluate groundwater concentrations for all contaminants of concern at
the site using the most current data;

o) Incorporate the 2013 surface water test resuits into the HHRA’s surface
water hazard evaluations;

o Update the soils information with the most recent data regarding
concentrations of sulfolane and other contaminants of concern;

o Add a discussion of perfluorinated compounds to the HHRA, as additional
compounds of potential concern at the site;

o) Add an evaluation of vapor intrusion of volatile compounds from wells
with LNAPL to the HHRA; and lastly

o Revise the HHRA to incorporate data obtained during the 2013 field season
which was specifically gathered to fill previously identified data gaps.'

These revisions will not be wasted; they are all needed to incorporate the results of
recently completed field work and further analysis of all contaminants of concern since
the 2012 Draft of the HHRA was prepared. Further, the edits will improve the

understanding of all human health risks at the contaminated site. In addition, Flint Hills

19 DEC Letter to Flint Hills and Koch Remediation Services at 2

(November 27, 2013), a copy of which is attached to this Memorandum as Exhibit 11.
The letter was also accompanied by a detailed comment matrix with additional comments
and recommendations. /d.
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already prepared the 2012 Draft HHRA including the 14 ug/L sulfolane cleanup level as
requested by DEC, so the additional effort required to update the information previously
presented with the newest data and conclusions will not be onerous.zfJ

The heavy lifting to complete derivation of an alternative cleanup level using the
EPA’s Provisional Peer Reviewed Toxicity Value (“PPRTV™) in the risk assessment has
already been completed in Chapters 3 and 5 of Flint Hills” 2012 Draft HHRA, and it was
accepted by DEC.”' DEC has not directed Flint Hills to undertake any new or additional
scientific work to establish the cleanup level. In its letter, DEC did direct that Flint Hills
should not use the alternative “ARCADIS” analysis Flint Hills had proffered in chapter 4,
and also indicated that this alternative cleanup chapter should be deleted from the final
HHRA. That task is a mechanical one, however, and does not require any significant
expenditure by Flint Hills. (The chapter undoubtedly also will be preserved and .be
readily available as an “addendum” should Flint Hills prevail in its arguments in this
proceeding.)

The benefits to public health protection from completing the 2012 Draft HHRA to

- improve its accuracy and the current understanding of the health risks from all

contaminants at the site far outweigh the modest costs Flint Hills seeks to defer.

20 When it prepared the 2012 Draft HHRA, Flint Hills included the 14 ug/L cleanup
level as requested by DEC and reserved its rights to later object: “This report is submitted
subject to the position and reservations expressed by FHRA in its August 20, 2012 letter
(FHRA 2012).” There is no reason Ilint Hills could not continue this approach without a
stay, pending the outcome of its current challenge to the cleanup level.

21 See Exhibit 11 (DEC Letter to Flint Hills and Koch Remediation
(November 27, 2013).
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Moreover, Flint Hills” allegations of financial harm if it must comply are even weaker
than it claims, because virtually all of the updates requested by DEC need to be
completed anyway to finalize the 2012 Draft HHRA. So any added cost is minimal, and
further delay will not serve any legitimate purpose.

Lastly, Flint Hills has already shown that it can prepare the HHRA report and still
reserve its rights to separately challenge the established cleanup level.* Flint Hills’
interests do not outweigh the public’s need for and benefits of receiving the most current
and accurate health risk information to inform the site cleanup. Therefore, the stay should
be denied.

2. Site Characterization Reports

Flint Hills did not identify any financial harm specifically resulting from
continuing with the Onsite and Offsite Site Characterization Reports in its Stay
Request.” Given the absence of harm, the importance of these reports to understanding
the contaminated site’s current status and dynamics, and their importance for informing
later studies and decisions, the balance of harms tips strongly against issuing a stay of
final completion of the Site Characterization Reports.

Site Characterization Reports are a crucial stage of contaminated site cleanup

required by DEC’s regulations and applicable to all contaminated sites. 18 AAC 75.335.

22 See note 20, supra.

= A copy of the Onsite Site Characterization Report - 2013 Addendum, is attached
as Exhibit 4. The Offsite Site Characterization Report - 2013 Addendum, is attached to
this memorandum as Exhibit 6.
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The goals of site characterization are to delineate the location and concentrations of all
contaminants of concern, to discover and identify the sources of contamination insofar as
possible, and to provide critical information regarding fate and transport—essentially
how the contamination is changing and how and where it is moving over time. /d. These
reports are required for a full characterization of all hazardous substances associated with
the site, both onsite and offsite, and not solely sulfolane.

A final cleanup level does not need to be set in order to present the data
accumulated during site characterization work in a final report. But Flint Hills, in its
submissions on December 20, 2013, simply chose to use 362 ug/l. as the alternative
cleanup level for sulfolane in groundwater, 590 ug/L for benzene and 3450 ug/L for
xylenes to present plume figures and analysis (such as trend analysis).” None of these
levels have been approved by DEC. Of particular note was Flint Hills® decision to include
key report figures depicting all sulfolane detections below 362 ug/L using the same
symbol and color, making it impossible to distinguish between lower concentration
detections. Not only was this not authorized by DEC, it is a departure from how Flint
Hills has previously presented similar data sets in earlier iterations of its Site

Characterization Reports and updates.”

2 See generally Exhibits 4 and 6, attached to this memorandum.

» These include the Site Characterization Report Through 2011 (applying the then-
in-effect DEC interim groundwater cleanup level for sulfolane of 25 ug/L), Site
Characterization Report--2012 Addendum (January 25, 2013) (referencing the revised
DEC cleanup level of 14 ug/L).
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As Flint Hills describes in its Memorandum in Support of its Request for
Adjudicatory Hearing at p. 6, site characterization has long been ongoing and is an
iterative process, involving numerous work plans, reports, updates, and addendums over
a period of years, ever since the Division first directed Flint Hills to begin preparation of
onsite and offsite Site Characterization Reports in 2010.%° In every related plan, update,
report or addendum that Flint Hills submitted to DEC up until the December 20, 2013
draft Final Onsite and Offsite Site Characterization Reports, Flint Hills either referenced
the sulfolane plume to illustrative low concentrations not reflective of a specific sulfolane
cleanup level or referenced the cleanup level set by the agency at the time.”’

Like the 2012 Draft HHRA discussed above, the Draft Final Onsite and Offsite
Site Characterization Reports--2013 Addendums recently submitted by Flint Hills are far
along toward completion.?® There is no reason Flint Hills cannot continue its prior
approach by finishing the site characterization work it started referencing the 14 ug/L
cleanup level approved by DEC (and continuing to reserve its rights to object in the event
it Were to prevail in its appeal). The necessary revisions to tables and figures can be made
relatively easily and at no great expense, since most of the analytical work has already
been done, and the data to complete the site characterization analysis has already been
gathered and is available in a data base system maintained by Flint Hills. This is a much

more reasonable interim approach while the current proceedings are pending than to halt

6 See Exhibit 3, attached hereto (DEC Letter to Flint Hills (March 3, 2010)).

27 Id. See also reports cited in note 25, supra.

28 Exhibits 4 and 6 to this memorandum.
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site characterization work entirely and refuse to adequately display the data that has been
collected in the Site Characterization Reports, as Flint Hills has done.

Finally, Flint Hills’ requested stay of both the Onsite and Offsite Site
Characterization Reports would halt any additional analysis and reporting, except for
current groundwater monitoring. This would significantly impede efforts to understand
how and where sulfolane is currently concentrated and moving in the plume, certainly a
public health and environmental concern of significant importance. And it would
similarly halt analytical work on all the other contaminants of concern at the refinery. A
stay would leave the affected residents, the public and the environment at risk for much
longer before a reasoned analysis of cleanup altematives and a cleanup plan can be
prepared and final decisions made and implemented.

3. Feasibility Studies and Final Cleanup Plan

Flint Hills’ estimates of the financial costs associated with completing the
Feasibility Studies are exaggerated, and its assertion of the importance of an undisputed
groundwater cleanup level in completing Feasibility Studies is overstated. On the other
side of the scale, timely completion of the Feasibility Studies is key to arriving at a final
Cleanup Plan for the site in a responsible manner. Denying the requested stay and
continuing with the Feasibility Studies during the interim will be more protective of
health and the environment by actively seeking solutions while avoiding the continuing
public health risks of further delays in the completion of a final Cleanup Plan.

Utilizing the information available from the Site Characterization Reports, the

Feasibility Studies will evaluate remedial alternative methods and technologies for
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addressing all of the contamination at the refinery site, not just sulfolane. In contrast, if a
stay were issued, all progress would stop even for contaminants and work that are not
part of this appeal, Moreover, the Division has already made clear to Flint Hills that 1t
intends the Feasibility Studies to assess a full range of options regarding sulfolane,
ranging from a minimum of no cleanup at all, to a combination of techniques and
institutional controls that would maximize treatment to achieve cleanup in the shortest
possible timeframe.?® Under this flexible approach, the Feasibility Studies will empower
Flint Hills to evaluate alternatives that it prefers as part of the range, and to submit its
views and recommendations on the best combinations for a responsible cleanup in the
final documents.

The Division recognizes that Feasibility Studies require establishment of
“Remedial Action Objectives” to guide'the selection and analysis of alternatives and has
already provided guidance to Flint Hills on its expectations regarding the Remedial
Action Objec’tives.30 In its communications with Flint Hills, the Division has laid out an
approach to completing Feasibility Studies that would not be materially affected whether,
in the end, the final alternative cleanup level is 14 ug/L. or 362 ug/L.. The Division’s

August 16, 2013 letter (Exhibit 13) states that the Feasibility Studies should aim to

29 See DEC Letter to Flint Hills dated November 13, 2013, a copy of which is
attached to this memorandum as Exhibit 12, Each alternative included in the Feasibility
Studies will be evaluated against the standard criteria established by the EPA in the
National Contingency Plan. 40 CFR 300.430(e)(9).

3 See DEC Letter to Flint Hills dated August 16, 2013, a copy of which is attached
to this memorandum as Exhibit 13,
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achieve Remedial Action Objectives in the long-run and to the extent practicable, while
acknowledging limitations inherent in remediation on an active refinery. The Division
provided further guidance for completing the Feasibility Studies in its

November 13, 2013 letter (Exhibit 12), in which it offered to cooperatively determine,

along with Flint Hills, areas defined as source zones and hot spots, as well as acceptable

remedial timeframes for use in the Feasibility Studies. This is a reasonable approach that

would save on costs while avoiding complete cessation of work on the site for an
extended period, as Flint Hills’ requested stay would do. Flint Hills could proceed with
the Feasibility Studies using the approach outlined in the November 13, 2013 DEC letter
(Exhibit 12) without wasting resources, even if the final cleanup level were to change as a
result of Flint Hills” appeal.

Flint Hills estimates $675,000 and $460,000 as the amounts it would save were it
allowed to “abate preparation of” the Feasibility Studies and Cleanup Plan.”' This is its
asserted harm. No supporting documentation is provided for these figures, rendering
them impossible to evaluate. Accordingly, they should be given little weight in the
Commissioner’s consideration of harm to Flint Hills. But Flint Hills” cost estimates
should be given negligible weight for another reason as well.

The dollar figures put forward by Flint Hills for the Feasibility Studies and final
Cleanup Plan represent the entire amounts Flint Hills expects to spend on preparing these

documents. We know this because the stay request asserts these are the costs “to abate”

3 See Flint Hills’ Memorandum in Support of Request for Stay at 10 (filed

December 20, 2013).
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the preparation of the rf:ports.3'2 But this approach greatly exaggerates any harm, because

Flint Hilfs has to spend this money to prepare Feasibility Studies and a Cleanup Plan

regardless of the outcome of its present challenge, If Flint Hills were willing to prepare

Feasibility Studies and a Cleanup Plan cooperatively with the Division, as the Division

proposed in its November 13, 2013 letter (Exhibit 12), then the documents will meet the

Division’s requirements and only minor revisions would be necessary even if the cleanup

level ultimately were changed.

Given the overstating of cost saving, the fact that work on all contaminants needs
to proceed regardless, and the reasonable alternative approach already proposed by the
Division with respect to sulfolane, Flint Hills has made no persuasive case for a stay of
the Feasibility Studies and Cleanup Plan, and its stay request should be denied.

IV. IF THE STAY REQUEST IS GRANTED, IT WOULD EFFECTIVELY
BLOCK THE DIVISION’S AUTHORITY TO DIRECT THE CLEANUP
DURING THE INTERIM AND UNDERMINE THE PUBLIC’S
CONFIDENCE IN CLEANUP EFFORTS
Flint Hill_s secks a stay of ALL remedial actions, except for the four items

specifically listed in Flint Hills’ Item Number 3 in its Request for Stay, which are already

ongoing.”

This means, if the stay were granted, the Division would be unable to direct any

further activity, or respond to any new conditions, or even emergencies, that might arise

at the site, for however long Flint Hills’ Request for Adjudicatory Hearing is pending. No

32 See Flint Hills Request for Stay at 10.
33 See Flint Hills Request for Stay, Item 3 at pp. 1-2 (December 20, 2013).

Flint Hills Resources Alaska, LLC, v. ADEC DEC File No. 100.38.090
Opposition to Request for Stay Page 20 of 24






DEPARTMENT OF LAW
QFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1031 W. FCURTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501

PHONE: (907) 269-5100

11

12

13

14

13

16

17

18

1%

20

21

22

23

24

25

26

further interim remedial work could occur; no work plans, reports or updates (even
interim updates) could be required, thus negating DEC’s statutory and regulatory
authority to oversee the contaminated site.

Two relevant examples will help illustrate the importance of this consideration.
First, as explained above, the offsite sulfolane groundwater plume is not stable; it is still
expanding in some areaé, and affecting new wells, while apparently diminishing in other
arcas. The stay Flint Hills seeks would empower Flint Hills to choose not to add new
monitoring wells to track the plume as it changes, or even to refuse to take further interim
action if unexpected “hot spots™ appear during the pendency of these proceedings. While
Flint Hills may assert that it would voluntarily respond to any such unusual situations, the
stay would leave the decision to Flint Hills” discretion. The Division would be unable to
order the company to take further interim remedial steps, regardleés of what happens at
the site. Granting a stay would effectively put Ilint Hills in charge of cleanup with no
oversight by the Division for however long the adjudicatory proceedings last.”

A second example is a situation the Division is already dealing with today. The
City of North Pole has approached DEC for assistance to help deal with a serious
problem impeding the City’s water and sewer projects, and potentially other Fairbanks

North Star Borough projects as well. Some public works projects require dewatering in

34 In that scenario, anytime the Division needed to request any new action by Flint

Hills, the Division’s only option would be to file a request with the Commissioner for
relief from the stay and permission to require Flint Hills to perform. This would waste
time and resources and, most importantly, it would turn upside down the regulatory
system codified in DEC’s statutes and regulations for managing hazardous substances
releases.
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order to lay underground pipe or other utilities because groundwater seeps in from the
surrounding soils during construction. Dewatering is a very standard construction
practice. However, the City as well as the Borough have discovered that in some cases
the groundwater that needs to be dewatered is contaminated with sulfolane from the
North Pole Refinery; so, now, it cannot just pump the water off to a local water body as it
has done in the past. It has to be treated or somehow impounded so that the public is not
exposed.

The sulfolane contamination encountered in the North Pole area is from releases at
the North Pole Refinery; there is no other source of sulfolane in the area. Since this is a
new issue not previously dealt with, if Flint Hills* requested stay is granted, then Flint
Hills could not be compelled to address it. Someone else--presumably either the State, the
City, the Borough, or private entities undertaking construction--will likely have to invest
the resources to manage dewatering the sulfolane-contaminated groundwater while the
stay is in effect.

These two examples illustrate an important point. The ongoing effects of the
offsite plume and related cleanup activities at this contaminated site are not static; the
Division and Flint Hills are continually confronting new challenges. Determination of the
final sulfolane cleanup level to which the site must be remediated is just one aspect of
Work; other remedial activity (including critical analyses and reports covering a multitude
of contaminants) should not cease simply because Flint Hills seeks to file a challenge to
the site-specific cleanup level for sulfolane. The Division has identified reasonable ways

that Flint Hills can proceed without a stay while minimizing its costs and still protecting
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the public’s interest in addressing the ongoing contamination, and there is time enough to
decide the issues Flint Hills has appealed without a stay before any final cleanup
activities are actually implemented.™

V. FLINT HILLS HAS LITTLE LIKELIHOOD OF PREVAILING ON THE
MERITS OF ITS CHALLENGE TO THE SULFOLANE CLEANUP LEVEL

The third factor to be considered in deciding a stay request s the likelihood of
success on the merits of the requestor’s claims. 18 AAC 15.210(a)(3). The Division
explains the reasons Flint Hills’ Request for Adjudicatory Hearing should be denied in its
accompanying Opposition to Flint Hills Request for Adjudicatory Hearing (filed
herewith). This Opposition to Flint Hills Request for Stay incorporates the Division’s
responses to Flint Hills’ Request for Adjudicatory Hearing. As Flint Hills is unlikely to
prevail on the merits of its request, its stay request should be denied for this reason as
well.

V. CONCLUSION

A contaminated drinking water supply affecting hundreds of families in
North Pole and an offsite sulfolane plume that is currently uncontrolled are significant
environmental harms requiring prompt and diligent progress toward preparation of a site
Cleanup Plan and ultimate resolution. Flint Hills has had five years to develop a
comprehensive cleanup plan. That has not happened. Flint Hills* Request for Stay only

exacerbates the existing delay and the problems associated with sulfolane contamination.

3 Draft Cleanup Plans are not due under DEC’s current schedule until late

December 2014 and the first quarter of 2015. See DEC Letter to Flint Hills dated
August 21, 2013, attached as Exhibit 10 to this memorandum.
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The issuance of the requested stay to halt ongoing studies and reports will unduly and
unnecessarily interfere with important analytical work that is essential for future cleanup
decisions and will leave the environment and public health at risk from unabated
groundwater contamination even longer.

The Division submits that there are compelling reasons to find that the irreparable
harm to public health and environment outweighs Flint Hills’ speculative claim of cost
savings. Consequently, for the reasons stated above, the Division urges the Commissioner
to deny Flint Hills” Request for Stay.

DATED: February 6, 2014,

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

By: i s o K[l for

Lauri J. Adapis’
Senior Assis(fant Attorney General
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